





AHH 


Page 
le) 


LAW JOURNAL — 


‘8a 0 8 A 2012 8= 


TABLE OF CONTENTS 


Current Thought on Insurance Law Page 
Recourse of a Remote Purchaser Burnet Sizer 483 
The Company Agrees DeWitt Morgan Manning 490 
Multiple Power Underwriting William D. Winter 
The Declining Defense of Contributory 

Negligence Robert A. Leflar 


“The Attorney General Says’’ 


Insurance Round Table 


Proposed Rate Regulation for Massachusetts 


What the Courts Are Doing 


Comprehensive Automobile Insurance S. Sanford Levy 


Current Decisions on Insurance Law 
\utomobile 
Fire and Casualty 
Life, Health and Accident 
Negligence (Other than Automobile) 


Index for This Issue 


NUMBER 293 JUNE, 1947 


INSURANCE LAW JOURNAL published monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, Dlinois. Subscription Rate: $10 per year; single 
copies, $1 Entered as Second Class Matter, November 3, 1943, at the Post Office at 
Chicago, Illinois under the Act of March 3, 1879. Number 293, June, 1947. Printed in 
U. S. A. Copyright 1947, by Commerce Clearing House, Inc. All rights reserved. 





FROM THE EDITOR’S VIEWPOINT 


Le 


It was interesting to read, in a not-too- 
remote issue of The Saturday Evening Post, 
Hubbard Hoover’s article—‘When Will You 
Be Sued?” We understand that it is cur- 
rently receiving further circulation in digest 
form in the June issue of The Reader’s Digest. 
Furthermore, the reports from several casu- 
alty insurance companies proved interesting 
reading, indicating as they did that the pre- 
mium income from personal liability policies 
took quite an upward surge in the wake of 
the appearance of this article. We can appre- 
ciate this reaction and the common-sense 
approach of these new insureds. 


While we have seen no reports on the 
matter, nor have been advised by word of 
mouth that such is the case, it occurred to 
us to consider whether this publicity had 
likewise occasioned a corresponding increase 
in the number of claims pressed under this 
newly presented exposure, and whether the 
claim files of the companies would demon- 
strate as favorable a loss ratio on this subject 
as they had in the past. The cost of prop- 
erty damage as well as the cost of medical 
attention and hospitals being what it is, an 
unfavorable reply would not be surprising. 
Moreover, it is not inappropriate to call atten- 
tion to the fact that the claim-mindedness 
of a large percentage of the public is at a 
particularly high level at this moment. 


While we are on this subject, we would 
like to suggest that, inasmuch as it is an 
accepted fact that the number of personal 
injuries is increasing along with the size of 
awards of damages, Mr. Dodds, president 
of the American Management Association, 
gave a pretty fair psychological analysis of 
the subject when he told the National Fire 
Prevention Association that it was time for 
the safety engineer to consider the individual, 
social, psychological and economic causes of 
present-day accidents and fires. At least, it 
is a point worthy of consideration. With edu- 
cation and physical precautions advancing so 
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tremendously in recent years—thanks to the 
untiring efforts of our insurers, research 
bureaus and public officials—there is still 
little or no recession in the accident and 
death rate. Carelessness is most often a 
creature of habit, but it is not necessarily 
so. A spell of illness, over-indebtedness and 
even marital difficulties may induce a state 
of mind the effects of which resemble care- 
lessness. 


Some people may say that entirely too 
much time is being spent in attempts to diag- 
nose the inner nature of man. Yet we know, 
as civilization progresses, as science offers 
more and more conveniences to man, and as 
the general level of education is lifted, that 
more attention is paid to the psychological 
nature of man in an effort to understand his 
increasing departures from the normal life 
There are many explanations. Regardless of 
the answer, one thing is certain—the con- 
sequences of man’s unpredictability and the 
curious twists of fate which originally gave 
the insurance business its birth certificate 
afford adequate testimony, from day to 
day, of the necessity for the insurance 
company and its contracts. Casualty insur- 
ance, fire insurance and life insurance all 
operate as a safeguard of our material 
necessities that would otherwise be wasted, 
consciously or unconsciously, by the incon- 
gruities of human conduct or fate. There is 
every reason to preserve and foster this busi- 
ness as we know it. We hope that any 
dissensions or jealousies which may have 
been brought to light by the activities that 
have followed, in point of time, the enact- 
ment of Public Law 15 will be quickly abated 
The welfare of our public is at stake, and 
only unity within the industry will serve to 
protect and promote that welfare. The cur- 
rent convention of the National Association 
of Insurance Commissioners, meeting as this 
issue of the JOURNAL goes to press, should 
afford some commentary on how this ques- 
tion of unity is being met. 
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Recourse of a Remote Purchaser 


By 
BURNET 


SIZER 


Mr. Sizer, a member of the Chattanooga, Tennessee firm of Sizer and 
Cameron, was the successful counsel in the Aurex Corporation case herein 
discussed. He is a member of the American Bar Association 


THE Tennessee Court of Appeals recently 

filed an interesting opinion which tends 
toenlarge the scope of the exceptions to the 
so-called “general rule of nonliability” of a 
manufacturer of chattels to ultimate con- 
sumers who purchase the chattels through 
independent dealers and not directly from 
the manufacturer—Aurex Corporation  v. 
Blair (January, 1947), 14 CCH NEGLIGENCE 
Cases 283 (INSURANCE LAW JOURNAL, Febru- 
ary, 1947, page 179). 

All previously reported decisions of the 
Tennessee courts had followed the so-called 
“general rule of non-liability” and had lim- 
ited the exceptions to the rule rather strictly 
to the universally recognized exceptions in 
the cases of drugs, poisons, food, explosives 
and such articles as are “inherently” or “im- 
minently” dangerous to human life. 


Winterbottom v. Wright 


It is interesting that the original “gen- 
eral rule” was founded on the early English 
case of Winterbottom v. Wright (1842), 10 
Mees & W. 109, 152 Eng. Reprint 402. 

That case was decided on demurrer, and 
the cause of action was based on an alleged 
breach of contract between the Postmaster 
General and the defendant whereby the de- 
lendant had agreed to keep a mail coach in 
4 proper state of repair and in a safe condi- 
tion for use. The plaintiff alleged that he 


Aamo renn anny 


REMOTE PURCHASER'’S 


had hired himself, with the knowledge of 
the defendant, to drive the coach in the 


delivery of mail, and that by reason of the 


defendant’s neglect and failure properly to 
perform his contract with the Postmaster 


General by keeping the mail coach in a 


proper state of repair, the coach collapsed, 
causing the plaintiff’s injuries. 


The British House of Lords on demurrer 
held that as plaintiff was not a party to the 
contract, the defendant owed plaintiff no 
duty, and that the complaint did not state 


a cause of action. 


The rule laid down in the case of Winter- 
bottom v. Wright was followed in both the 
English and American decisions and be- 
came a part of the early common-law rule 
of negligence cases, without any apparent 
effort on the part of the courts to distin- 
guish between the principles of the rule as 
applied to an action on the contract and an 


action in tort. 


Early American Decisions 


One of the earliest American decisions 
was the case of Davidson v. Nichols (1866), 
11 Allen (Mass.) 514. The defendant manu- 
facturers, who were wholesale chemists and 
druggists, had negligently furnished to a 
retailer a quantity of antimony sulphide for 
resale to the public, and had labeled it, 
“manganese dioxide.” Manganese dioxide is 
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used in a common chemical experiment for 
the production of oxygen by combination 
with potassium chlorate. When the plain- 
tiff mixed the product falsely labeled ‘“man- 
ganese dioxide” with potassium chlorate, the 
resulting chemical action produced not oxy- 
gen but a dangerous explosive, which ex- 
ploded and injured him. 

The Massachusetts court, relying on the 
authority of IWinterbottom v. Wright and 
similar decisions, said “Whenever a wrong 
or injury results from the breach of a con- 
tract merely, an action for redress whether 
in form ex contractu or ex delicto, can be 
maintained only by a party to the contract.” 

The so-called “general rule” was further 
strengthened by dicta in the opinion of the 
United States Supreme Court in National 
Savings Bank v. Ward (1880), 100 U. S. 195, 
25 L. Ed. 621. 


Although the case did not involve a manu- 
facturer’s liability for negligence, the opin- 
ion of the Court referred at length to the 
general rule laid down in Winterbottom v. 
Wright, “which excused the manufacturers 
from mere negligence to remote vendees 
on the ground of lack of privity of con- 
tract.” But the Supreme Court recognized 
the exception to the rule where there was 
fraud on the part of the manufacturer or 
where the manufactured product was “im- 
minently” dangerous to human life, such as 
poisonous drugs or explosives. 


Exceptions to General Rule 


One of the most frequently cited cases 
in which the so-called “general rule,” as 
well as its established exceptions, was laid 
down, is Huset v. Case Threshing Machine 
Company (1903), 120 F. 865, 61 L. R. A. 303. 
Judge Sanborn, in his opinion, said: 

“When a manufacturer sells articles to a 
wholesale or retail dealer, or to those who 
are to use them, injury to third persons is 
not generally the natural or probable effect 
of negligence in their manufacture, because 
(1) such a result cannot ordinarily be rea- 
sonably anticipated, and because (2) an 
independent cause—the responsible human 
agency of the purchaser—without which the 
injury to the third person would not occur, 
intervenes and ‘insulates’ the negligence of 
the manufacturer from the injury to the 
third person ... but while this general rule 
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is both established and settled, there are. 
as is usually the case, exceptions to it as 
well-defined and settled as the rule itself 
There are three exceptions to this rule: 


“The first is that an act of negligence of 
a manufacturer or vendor which is imni- 
nently dangerous to the life or health of 
mankind and which is committed in the 
preparation and sale of an article intended 
to preserve, destroy, or affect human life, 
is actionable by third parties who suffer 
from the negligence. ... 

“The second exception is that an owner's 
act of negligence which causes injury to 
one who is invited by him to use his defec- 
tive appliance upon the owner’s premises 
may form the basis of an action against the 
owner.... 

“The third exception to the rule is that 
one who sells or delivers an article which he 
knows to be imminently dangerous to human 
life or limb of another without notice of its 
qualities is liable to any person who suffers 
an injury therefrom which might have been 
reasonably anticipated, whether there were 
any contractual relations between the parties 
or not.” 


This so-called “general rule” became firmly 
established by the early American decisions 
and appears in practically all the recognized 
textbooks on negligence. Sherman and Red- 
field on Negligence (Revised Edition), Vol- 
ume 2, page 653; Wharton, Negligence 
(Second Edition), Section 134; 20 C. J. 
Section 63, page 380. 


The leading case, one of the earliest Ameri- 
can cases clearly to recognize exceptions 
to the general rule, was Thomas v. Win- 
chester (1852), 6 N. Y. 397, 57 Am. Dec. 455 


Thomas v. Winchester 


The defendant, a manufacturing druggist, 
negligently put up, labeled and sold as “ex- 
tract of dandelion” (a simple and harmless 
medicine) a jar of “extract of belladonna’ 
(a deadly poison). This falsely labeled and 
poisonous compound was sold by the manu- 
facturer to a retail druggist, who resold it 
to the plaintiff as “extract of dandelion.” 

The court recognized the general rule of 
non-liability as laid down in Winterbottom 
v. Wright and later decisions, but held that 
upon the facts the plaintiff was clearly en- 
titled to recover since the rule did not apply 
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to the sale of a poisonous drug negligently 
labeled as a harmless medicine and immi- 
nently dangerous to human life. The court 
called attention to the fact that the poison 
was sold to a dealer in drugs and that the 
injury was not likely to fall upon the im- 
mediate vendee, but was much more likely 
to fall upon the remote purchaser. 

Thomas v. Winchester is generally regarded 
as the leading case dealing with the excep- 
tions to the general rule of non-liability of 
a manufacturer to the remote vendee. 

Later decisions extended the exceptions 
to apply to all articles “inherently danger- 
ous to human life or health,” such as poisonous 
drugs, explosives, inflammable oils and food- 


stuffs, 


Widening Field 
of ‘Dangerous’ Products 


The more recent trend of the courts to- 
ward enlargement of the scope of these well- 
recognized exceptions does not involve any 
change in the rule itself, but simply an ex- 
tension of the various kinds of chattels and 
manufactured products that are held to 
come within the definition of “inherently” 
or “imminently” dangerous. 

The leading American case, which seems 
to be the foundation of the present American 
doctrine, is McPherson v. Buick Motor Com- 
pany (1916), 217 N. Y. 382, 111 N. E. 1050, 
L.R. A. 1916 F. 696. Justice Cardozo, of the 
New York Court of Appeals, later of the 
Supreme Court of the United States, handed 
down an opinion which has been recognized 
as sound by most of the American and 
English courts. 

The plaintiff was riding in an automobile 
manufactured by the defendant and sold to 
the plaintiff by an independent retail dealer. 
The car suddenly collapsed because one of 
the wheels was made of defective wood, and 
the plaintiff was thrown out of the car and 
injured. The defendant contended that it 
Was not liable to the plaintiff, a remote 
vendee, for the further reason that the de- 
lective wheel which caused the plaintiff’s in- 
juries had been purchased from another 
reputable manufacturer, and that it had a 
right to rely on the manufacturer of the 
wheel and was under no duty to inspect the 
wheel before placing it upon the car. 
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Burnet Sizer 


- In the course of the opinion, Justice Car- 
dozo said: 

“We hold, then, that the principle of Thomas 
v. Winchester is not limited to poisons, ex- 
plosives and things of like nature, things 
which in their normal operation are imple- 
ments of destruction. If the nature of a 
thing is such that it is reasonably certain to 
place life and limb in peril when negligently 
made, it is then a thing of danger. Its 
nature gives warning of the consequences to 
be expected. If to the element of danger 
there is added knowledge that the thing will 
be used by persons other than the purchaser, 
and used without new tests, then, irrespec- 
tive of contract the manufacturer of this 
thing of danger is under duty to make it 
carefully. Precedents drawn from the 
days of travel by stage coach do not fit the 
conditions of travel today. The principle 
that the danger must be imminent does not 
change, but the things subject to the princi- 
ple do change. They are whatever the 
needs of life in a developing civilization re- 
quire them to be.’ 


’ 


The Automobile 
as a Dangerous Instrumentality 


The reluctance of courts in other juris- 
dictions to follow the principles laid down 
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by Justice Cardozo in McPherson v. Buick 
Motor Company, supra, was in all proba- 
bility due, to some extent, to the fact that 
during the early years of the development 
of the automobile, the courts in most juris- 
dictions had firmly established the rule that 
an automobile was not a “dangerous instru- 
mentality.” 

For several years the various courts seemed 
to overlook the distinction so carefully 
drawn by Justice Cardozo between articles 
that are “inherently dangerous” by their very 
nature and articles that may be rendered 
“imminently dangerous” by negligence in 
their manufacture or assembly. 

Further confusion and lack of uniformity 
in the decisions seem to have been brought 
about by the fact that the injured parties 
frequently joined the manufacturer and the 
retail dealer as parties defendant and based 
their cause of action on an alleged breach of 
warranty in one count and negligence in an- 
other count of the same complaint. 

This confusion is clearly illustrated by the 
opinion in Kress & Company v. Lindsey (U. S. 
C. A, 1919), 13 A. L. R. 1170, 1176, et seq. 


Mechanical v. Food Products 


Further confusion resulted from attempts 
to reconcile the legal principles applicable 
to manufacturers of mechanical chattels to 
the principles applicable to the manufac- 
turers and processors of food and drugs. 
See Annotations 17 A. L. R. 672; 31 A. L. R. 
1336; 39 A. L. R. 992. 


There are also numerous annotations 
which demonstrate the lack of uniformity in 
the decisions appearing in 42 A. L. R. 1243; 
60 A. L. R. 357 and 88 A. L. R. 521. 

The trend towards the present modern 
rule is reflected in the annotations at 156 
A. L. R. 479 and 164 A. L. R. 569. 

The decision of the Supreme Court of 
Washington in the case of Barter v. Ford 
Motor Company et al. (1932), 168 Wash. 456; 
12 Pac. 2d 409; 88 A. L. R. 521, seems to 
follow the principle of McPherson v, Buick 
Motor Company, supra, but sustains the plain- 
tiff’s right of action against the manufac- 
turer on the theory of a breach of warranty 
rather than upon the pure principle of tort 
liability. 


Restatement View 


The American Law Institute in its Re- 
statement of the Law of Torts (1934) seems 
to have clarified to a large extent the 
principles with respect to the tort liability 
of a manufacturer of chattels to a remote 
vendee. It will be observed that in its Re- 
statement of the Law of Torts there is no 
mention of a “general rule of nonliability” 
based upon “lack of privity” between the 
parties, 


“Sec. 388. Chattel Known to be Dangerous 
for Intended Use. 


“One who supplies directly or through a 
third person a chattel for another to use, is 
subject to liability to those whom the sup- 
plier should expect to use the chattel with 
the consent of the other or to be in the vi- 
cinity of its probable use, for bodily harm 
caused by a person for whose use it is sup- 
plied, if the supplier 

“(a) knows, or from facts known to him 
should realize, that the chattel is or is likely 
to be dangerous for the use for which it is 
supplied; 

“(b) and has no reason to believe that 
those for whose use the chattel is supplied 
will realize its dangerous condition; and 

“(c) fails to exercise reasonable care to 
inform them of its dangerous condition or of 
the facts which make it likely to be so.” 


“Sec. 394. Chattel Known to be Dangerous. 


“The manufacturer of a chattel, which he 
knows to be, or to be likely to be, dangerous 
for use, is subject to liability as stated in 
Sections 388 to 390.” 


“Sec. 395. Negligent Manufacture of Chat- 
tel; Dangerous Unless Carefully Made. 

“A manufacturer who fails to exercise 
reasonable care in the manufacture of a 
chattel which, unless carefully made, he 
should recognize as involving an unreason- 
able risk of causing substantial bodily harm 
to those who lawfully use it for a purpose 
for which it is manufactured and to those 
whom the supplier should expect to be in the 
vicinity of its probable use, is subject to lia- 
bility for bodily harm caused to them by its 
lawful use in a manner and for a purpose for 
which it is manufactured.” 

The same liability is imposed upon the 
vendor of such property either as a vendor 
of a chattel manufactured by a third person, 
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or as a manufacturer who puts out under his 
own name or as his own product chattels 
manufactured by third parties. 


“Sec, 399. Chattel Known to be Dangerous. 


“A vendor of a chattel, manufactured by a 
third person, who sells it knowing that it is, 
or is likely to be dangerous, is subject to 
liability as stated in Sections 388 to 390. 


“Sec, 400. Vendor Selling as His Own 
Product Chattel Made by Another. 


“One who puts out as his own product a 
chattel manufactured by another is subject 
to the same liability as though he were its 
manufacturer.” 


Tennessee Law 


The reported decisions in Tennessee were 
not in accord with the principles announced 
in McPherson v. Buick Motor Company, supra. 


One of the earliest Tennessee cases was 
Burkett v. Studebaker Manufacturing Com- 
pany (1912), 126 Tenn. 467. 

The Burkett case was quite similar upon 
the facts to Winterbottom v. Wright. The 
plaintiff had purchased from a retail dealer 
a carriage manufactured by the defendant. 
A few days after the purchase, while the 
plaintiff and his family were riding in the car- 
riage, one of the wheels collapsed and the 
plaintiff was injured. There was testimony 
that the wood in the wheel which collapsed 
was “brash” or “brittle,” and was very in- 
ferior as spoke timber for a wheel. The Su- 
prene Court of Tennessee followed the 
so-called “general rule of nonliability” as 
announced in Winterbottom v. Wright, citing 
numerous later decisions, and held: 

“The manufacturer, when the article is 
not imminently dangerous, can be held lia- 
ble to a third party only when he knew of 
the defect and with this knowledge put the 
article upon the market. . . . In the absence 
of knowledge of the defect, his liability is 
only to those with whom he has contractual 
relations,” 

In Liggett & Myers v. Cannon (1915), 132 
Tenn. 421, the court handed down a rather 
exhaustive opinion with reference to the lia- 
bility of manufacturers or processors of 
food ; but the substance of the opinion was 
simply that chewing tobacco was not a food 
and that the manufacturer or processor of a 
plug of chewing tobacco was not liable to a 
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remote vendee for negligence in the prepara- 
tion of the tobacco. 

In Smith v. Durant Motor Company (1925), 
1 Tenn. Ap. 290, the Tennessee Court of Ap- 
peals rather reluctantly followed the deci- 
sion of Burkett v. Studebaker Manufacturing 
Company, and held that the manufacturer of 
an automobile was not liable to the ultimate 
purchaser for injuries received as a result 
of the collapse of a wheel manufactured by 
the defendant and sold to the plaintiff 
through a retail dealer. The plaintiff intro- 
duced evidence to show that the accident 
was the result of the use of defective wood, 
and contended that there was a duty upon 
the manufacturer to use the utmost precau- 
tion in inspecting and testing the material 
used in the manufacture of the wheel. 

The defense was, first, that under the au- 
thority of Burkett v. Studebaker Manufac- 
turing Company, the manufacturer owed no 
duty to a remote vendee; and second, that 
the wheel had been purchased from a repu- 
table manufacturing company and the de- 
fendant was entitled to rely upon the safety 
of the wheel without further inspection. 


The Court of Appeals sustained the de- 
fense upon both propositions without refer- 
ence to the decision in McPherson v. Buick 
Motor Company and similar cases. 


Adoption of Majority View 


The Tennessee Court of Appeals in Wag- 
goner v. Ford Motor Company (1945), 23 
CCH AvutTomosiLe CAsEs 513, overruled the 
decision in Smith v. Durant Motor Company. 
After carefully reviewing the authorities at 
length and relying very largely upon the 
principles set forth in the Restatement of the 
Law of Torts, the court said: 

“From what has been said above, it is 
clear that we cannot adhere to the decision - 
of this court in Smith v. Durant Motor Co., 
1 Tenn. Ap. 290. That was a case quite 
similar in its facts to the McPherson case. 
The court expressed great sympathy with 
the argument for plaintiff, but felt con- 
strained by Burkett v. Manufacturing Co. to 
hold that the manufacturer of the automo- 
bile was not liable for its negligence. We 
think that was an unwarranted extension of 
the rule of the Burkett case, and that the de- 
cision was wrong and is out of line with the 
great current of modern judicial thought and 
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is in conflict with the principles applied by 
our Supreme Court in the Boyd and Vaughn 
cases, supra. ... 


“So we think the learned trial Judge com- 
mitted error in taking the issue of the 
manufacturer’s negligence from the jury.” 


The opinion of the Court of Appeals in 
the Waggoner case was never published be- 
cause the Supreme Court, although appar- 
ently approving the reasoning of the Court 
of Appeals on the question of the manufac- 
turer’s liability, reversed the decision of the 
Court of Appeals and sustained the action 
of the trial court in directing a verdict in 
favor of the defendant on the ground that in 
that case the conscious intervening negli- 
gence of an intermediate vendor broke the 
causal connection between the negligence of 
the manufacturer and the injuries to the 
plaintiff. 


The opinion of the Supreme Court makes 
only a brief reference to the question in- 
volved, in the following language: 

“The Court of Appeals held that the trial 
judge was in error in taking the first count, 
which charged simple negligence, from the 
consideration of the jury; that there was 
some material evidence of negligence of the 
manufacturer which presented a jury ques- 
tion, and the court being of opinion that the 
rule of actionable liability of a manufac- 
turer of medicines, foods and beverages to a 
third party, announced in Boyd v. Coca-Cola 
Bottling Works, 132 Tenn. 23, recently ap- 
proved in Coca-Cola Bottling Works v. Sulli- 
van, 178 Tenn. 405, was applicable to 
manufacturers of automobiles. This inter- 
esting question is dealt with in the opinion 
with that care and research which is charac- 
teristic of the learned writer. ... 

“Conceding, as held by the Court of Ap- 
peals, the continuing liability of a manu- 
facturer of automobiles to successive 
purchasers for damage resulting from the 
defects chargeable to negligence of the 
manufacturer, and conceding, but not decid- 
ing, that there is material evidence in the 
instant case of such negligence we 
consider this question which, if answered in 
the affirmative is determinative of the case; 
does the evidence establish that Norman, 
the intermediary vendor, was put upon such 
notice of the alleged defect and the offer by 
the defendant manufacturer of an adequate 
protective remedy, which he rejected, as to 
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bring into play the rule which fastens the 
charge of conscious intervening negligence 
upon an intermediate vendor and relieves 
the manufacturer of liability?” Ford Motor 
Company v, Waggoner (1946), 192 S. W. (2) 
840. 


Aurex Corporation v. Blair 


In the case of Aurex Corporation v. Blair, 
supra, the plaintiff had bought an electrically 
operated hearing aid, partly manufactured 
and partly assembled by the defendant cor- 
poration and sold to the plaintiff through 
an intermediate retail dealer. 


After using the hearing aid for approxi- 
mately five months, and while using it for 
the purpose for which it was designed and 
in the manner approved and anticipated by 
the manufacturer, the plaintiff was severely 
burned upon both breasts where a part of 
the instrument rested against her body. Im- 
mediately after receiving the burns, she re- 
turned the instrument to the dealer from 
whom she had purchased it. The instrument 
appeared to be in the same condition in 
which it was delivered to the plaintiff. 


The part of the instrument which caused 
the burns was enclosed in a plastic case, 
which was apparently undamaged. The 
seals placed upon the instrument by the 
manufacturer were unbroken, and there ap- 
peared to be no broken or frayed places in 
the insulating wire connecting the hearing 
instrument with the electric batteries by 
which it was operated. 


The retail dealer returned the instrument 
to the manufacturer with a request that the 
instrument be tested and the defect, if any, 
be ascertained. The records introduced by 
the defendant did not show that any such 
test was made but merely that the instru- 
ment was received by the manufacturer a 
few days after the plaintiff’s injury, that no 
repairs were made upon the instrument and 
that some months thereafter it was resold to 
another purchaser. 

The Court of Appeals held: 

“The general rule, as established under 
the so-called ‘exceptions,’ now is that a 
manufacturer of an inherently dangerous 
article, or one which, when applied to ts 
intended use, may become dangerous if defec- 
tive, is liable to anyone who, in its lawful 
and intended use, without fault, sustains in- 
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jury or damage as the proximate result of 
failure of the manufacturer to exercise care 
commensurate with the danger to be antici- 
pated, in order to prevent it. 


“We think a jury might well find that an 
instrument requiring the use of a wire 
charged with electricity partially encircling 
the body with only a flimsy cloth between 
the skin of the user and the wires and the 
transmitter through which the current must 
pass is an instrument imminently dangerous 
requiring special care in manufacture to 
prevent injury.” 

It would appear that the Tennessee courts 
are now in accord with the majority of 
modern authorities on this subject. 


Rule of Reason Advocated 


Certainly in these modern times, when the 
once simple tools and household appliances 
are being supplemented by complicated 
machinery operated by electricity or highly 
inflammable oils and gases, the nature of 
which is entirely beyond the comprehension 
of the average person purchasing such ap- 
pliances from a drug-store or hardware store, 
the rule of reason should require the manu- 
facturer to exercise a high degree of care 
in constructing or assembling such poten- 
tially dangerous appliances. The average 
person using such appliances should be en- 
tiled to rely upon the superior skill and 
knowledge of the manufacturer to see to it 
that the product is free from defects that 
are likely to injure the user when the prod- 
uct is being used in the manner and for the 
purpose intended. 


The plaintiff in the Aurex case was faced 
with a very real and practical difficulty in 
the matter of proof. Immediately after re- 
ceiving the injuries, she had delivered the 
instrument to the retail dealer, who, in turn, 
had shipped it back to the manufacturer. 
Thus, it was impossible for the plaintiff to 
produce any direct evidence as to the nature 
of the defect which had caused the injury 
or, for that matter, as to the existence of a 
defect. The only proof of the defective 
condition of the instrument was purely cir- 
cumstantial evidence. 


In the Aurex case the court held that the 
combination of circumstances—that the in- 
strument was being used for the very pur- 
pose and in the manner for which it was 
designed; that to all outward appearances 
the instrument was not damaged but was in 
the same condition as when sold to the 
plaintiff; that the instrument was returned 
to the manufacturer with the seals placed 
upon the instrument by the manufacturer 
(obviously to prevent any tampering with 
the mechanism) still unbroken, with the re- 
quest that the manufacturer examine the 
instrument and ascertain the nature of the 
defect—was sufficient to make a prima facie 
showing of negligence on the part of the 
manufacturers. The court also placed con- 
siderable weight on the manufacturer’s fail- 
ure to produce evidence as to whether or 
not it had made an inspection of the instru- 
ment and, if such inspection had been made, 
whether or not it disclosed a defective con- 
dition. 

In most cases of a similar nature the in- 
jured party is faced with a similar practical 
difficulty in producing proof of defective 
condition. 


Res Ipsa Loquitur Not Applicable 


_ Clearly the doctrine of res ipsa loquitur 
cannot apply, for the reason that the manu- 
facturer does not have control of the prop- 
erty, which is one of the essential elements 
of that doctrine. 


On the other hand, the intricate construc- 
tion of many appliances, particularly those 
that involve the use of electricity, is such 
that the average user of the appliance could 
not ascertain the nature of any defect in 
its construction. In such cases it is only 
reasonable that the manufacturer should 
make a clear and satisfactory explanation 
as to why such an instrument should cause 
injury to the user while it was being used 
for the very purpose for which it was manu- 
factured. 


Obviously there can be no set formula for 
such cases. Each case, necessarily, must 
stand or fall upon its peculiar facts and 


circumstances. [The End] 


> oo 


Michigan Amends Financial Responsibility Act 


Governor Sigler of Michigan has signed a bill eliminating the. $50 judgment 
exemption in the Michigan motorist’s financial responsibility act. 
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To pay on behalf of the insured all sums which the insured 

shall become obligated to pay by reason of the Jiability im- 

posed upon him by law for damages, including damages for 

care and loss of services, because of bodily injury, including 

death at any time resulting therefrom, sustained by any person 
or persons, caused by accident 


By DE WITT MORGAN MANNING 


f ipeene ARTICLE is concerned with the 
coverage or insuring provision of public 


liability policies. The field of discussion 
has been deliberately limited by the exi- 
gencies of time and space and the numerous 
materials elsewhere available on other 
aspects of the problem. Employers’ lia- 
bility policies have largely become work- 
men’s compensation insurance policies, and 
a whole new branch of the law has de- 
veloped in consequence. Much has been 
written about automobile liability policies, 
and a rather successful annotation of such 
a policy has been compiled.* Also excluded 
are the “exclusions” provisions in policies 
since, strictly speaking, they are not a part 
of the insuring clause, although unavoidably 
in some cases reference has been made to 
such exclusions. Nor has the writer at- 
tempted to develop the special problems 
attending the ordinary duty created by a 


policy to afford the assured a defense. 
Generally, the allegations of the complaint 
or declaration of the injured third person 
determine whether there is a duty on the 
part of the insurer to defend,’ although it 
has been argued that this duty depends 
upon the actual facts of the case and not 
upon the allegations of the complaint or 
declaration.’ 


Types of Liability Policies 


Liability policies fall into two classes: 
(1) indemnity insurance and (2) legal lia- 
bility insurance.‘ Indemnity policies gen- 
erally have not been included in this discus- 
sion unless relative to some point not 
peculiar to indemnity policies. Most lia- 
bility policies today insure against legal lia- 
bility rather than against loss on the part 
of the insured. Interest in indemnity agree- 


The author, an associate in the Los Angeles firm of 
Tripp, Callaway, Sampson and Dryden, interestingly 
analyses the insuring clause of a public liability policy. 
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ments in the future probably will be more 
than academic, however, because of the in- 
creasing popularity of liability policies 
covering contractual liabilities assumed by 
the assured. Within the experience of the 
writer, such contractual obligations of 
assureds are usually in the form of in- 
demnity agreements. 


Principles of construction of insurance 
policies generally are equally applicable to 
liability policies. These principles might 
well be reduced to the single observation 
that the courts will construe a policy to give 
coverage to the assured if possible (and it 
is usually possible). Actually, the absence 
of standard policy provisions in public lia- 
bility policies and the varying degrees of 
solicitude felt by the several courts toward 
the assured make well-nigh impossible the 
expression of an opinion on a given insuring 
clause until an appellate court in the par- 
ticular jurisdiction decides a case on all 
fours. The following discussion illustrates 
this impossibility. 


“Liability Imposed by Law’”’ 


Most liability policies insure against the 
“liability imposed by law” upon the insured. 
The phrase presents little difficulty in most 
cases; consequently, relatively few cases 
turn upon the point. A New York court 
held that where a contractor had obtained a 
judgment against one of his subcontractors 
in an action upon an indemnity agreement, 
the liability assumed under the indemnity 
agreement, was coincident with the liabil- 
ity imposed by law for the negligence 
of the subcontractors’ employees; and 
that, as a consequence, the subcontractors’ 
liability policy covered the liability to the 
contractor.® 


In a Missouri case,* the policy insured the 
owner of a building against such liability 
as might be imposed upon it by law, but 
expressly excluded any liability if the as- 
sured occupied the premises. The assured 
had leased the premises to others when a 
cornice fell from the building, striking and 
injuring pedestrians below. The assured 
sett tled these cases and sought reimbursement 
irom the insurance company. The insurer 
strenuously contended that no liability ac- 
crued to the insured under the facts and 


that, as a consequence, the insured was not 
entitled to reimbursement. The court dis- 
tinguished “occupation” and “possession,” 
to hold that the assured had remained 
legally in possession of the roof and cornice 
of the building, was legally liable to the 
injured persons, and consequently had 
coverage. 


On the other hand, a California court re- 
fused to find coverage in a case where an 
independent contractor had negligently 
dropped a plank from the window of the 
assured’s building, injuring a third person, 
and where the assured had defaulted in an 
action brought against him by the injured 
person and had paid the judgment entered 
thereupon. The court noted that the as- 
sured was not liable for the negligence of 
the independent contractor under the cir- 
cumstances." 


Where a third person fell into an un- 
guarded ditch and recovered a judgment 
against a municipality, which in turn re- 
covered from the contractor who had negli- 
gently failed to guard the ditch, the Wash- 
ington Supreme Court, interestingly, held 
that the contractor’s liability to the city was 
“imposed by law” within the meaning of the 
policy.* 

In at least one instance the very act of 
obtaining insurance has created a liability 
imposed by law upon the insured, who 
would not otherwise have been liable; the 
Supreme Court of Colorado has permitted 
recovery against a charity to the extent of 
any insurance it carried, upon the theory 
that such recovery does not deplete the 
trust funds of the charity. One academic 
authority has reasonably inquired whether 
such a doctrine does not operate to deplete 
the charity’s trust fund by increasing insur- 
ance premiums.” 


‘Injury Caused by Accident’ 


In most public liability policies coverage 
is limited to legal liability arising from ac- 
cidental injury to a third person by the 
assured. Accident has been variously con- 
strued by the courts. 


An accident has been defined as an un- 
foreseen and unexpected event in its broad- 
est sense,” “relatively definite in point of 
time, catastrophic in character and followed 
by a usual if not inevitable result.” Un- 
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fortunately, definition is not a solution to a 
given set of circumstances, as the following 
cases illustrate. 


In Lagowitz v. United States Fidelity and 
Guaranty Company [1 CCH Fire anp Cas- 
UALTY CAsEs 230], 11 N. Y. S. (2d) 338 
(N. Y. App. Div., 1939), the Henry family, 
tenants of the plaintiff, sustained injuries 
from the bursting of a steam pipe and the 
emission of steam. The Henrys recovered a 
judgment against the plaintiff, who sought 
to recover on a policy insuring the plaintiff 
against legal liability for “bodily injury .. . 
accidentally suffered or alleged to have been 
suffered by any person.” The court con- 
cluded that the bursting of the steam pipe 
was accidental. 


In Cohen v. National Casualty Company, 29 
N. Y. S. (2d) 99 (1941), the New York 
Municipal Court cited the Lagowitz case 
in holding that a stiff neck constituted 
bodily injuries accidentally suffered. Gas 
permeated the plaintiff's tenant’s apartment, 
compelling the tenant to open the windows; 
opening the windows caused a draft, which 
gave the tenant a stiff neck, for which he 
recovered against the plaintiff. If we grant 
that the stiff neck was proximately caused 
by the landlord’s negligence, a premise 
which seems questionable,” the insurer’s lia- 
bility follows logically. 

On the other hand, in Jackson v. Em- 
ployers’ Liability Assurance Corporation, 248 
N. Y. S. 207 (1931), the New York Supreme 
Court concluded that the landlord’s failure 
to heat an apartment properly, resulting in 
the death of an infant child of a tenant, was 
not accidental. Despite the fact that the 
landlord, the plaintiff in the instant action, 
had been held liable to the parents of the 
child for this negligence, the court reached 
its conclusion on the theory that the show- 
ing of proximate cause was inadequate: “A 
variety of causes other than a lack of suf- 
ficient heat may account for such disease 
in its inception and fatal termination often 
cannot be assigned to any definite and 
ascertained cause.” 


Conclusiveness of Judgment 
Against Insured 


Ordinarily, the insurer is concluded from 
a further showing by a judgment against 
the assured.* The case does not appear 


to be sound, therefore, although there can 
be no quarrel with the court’s dictum: “Ip. 
surance companies are lawful entities. The 
law permits them to exist.” 


In Langford Electric Company v. Em. 
bloyers’ Mutual Indemnity Corporation, 247 
N. W. 843 (S. Ct. Minn., 1941), the plaintiff 
in running electrical lines for certain Minne- 
sota cooperatives, wilfully trespassed upon 
certain land upon which he cut trees. Fol- 
lowing recovery against it, the plaintiff 
brought an action in which the court re 
fused to hold that such tree-cutting was 
accidental. It distinguished the automobile 
cases holding that wanton and reckless acts 
are accidents within the meaning of an auto- 
mobile policy ™ by arguing that those cases 
covered injuries suffered on the insured 
premises by one there as an invitee or at 
any rate not wrongfully there. The validity 
of the distinction is open to question, but 
the result of the decision in the instant case 
is sound. So also in Sontag v. Galer, 181 
N. E. 182 (1932), the Supreme Judicial 
Court of Massachusetts held that the wilful 
whacking of another over the head with an 
enamel pan was not an accident, the intent 
of the whacker, not the state of mind of the 
whackee, governing whether the injury was 
accidental. 


The principle announced in the Sontag 
case probably does not represent the weight 
of authority although the conclusion has 
been approved on the ground that the case 
stands simply for the proposition that an 
assault by the named assured is not an 
accident and hence not covered by a lia- 
bility policy.” 


Assault Constitutes Accidental Injury 


The weight of authority is to the effect 
that since an assault is an accident to the 
third person assaulted, however intentional 
it may be on the part of the person com- 
mitting the assault, the assured is covered 
by a public liability policy against assaults 
committed by his agents.” 

The logic of these public liability cases 
is adopted from the accident policy cases 
which hold that if the assured is assaulted 
by another without provocation, he may 
recover on the policy.” 


The Supreme Court of Ohio has followed 
the principle of the Sontag case consistently 


jvautuitriamaqstvicvauittaevaevcvueeecneeniiueecacvcereccasnsecaceeteeeenrceevrsceeneoaevcaeaeeecvcinaaacaeceeneeecenreene tence 


PAGE 492 


ILJ—JUNE, 1947 





ramon TTA 


and the 
ated the 


The | 
tively © 
similar | 
follows | 

A di 
Appeals 
not bee 
York.” 


Suicid 


Suicic 
Liberty 
Casualts 
ty Case 
Div., 19 
derangé 
held no! 
for affi 
insurer 
cluding 
of rend 
ices or 

The 
Thomas 
Guaran 
162 (19 
shoplift 
left alo 
store a 
store c 
from a 
liability 
was ac 
this co 


Ques! 


The 
Isaacso 
Guarar 
(1937), 
curred 
cover | 
dent te 
Policy 
but not 
insures 
did co 
lustrat 
The fi 
way C 
1086 ( 


Wom 


THE 


m, 247 
laintiff, 
Minne- 
1 upon 
Fol- 
plaintiff 
urt re- 
ig was 
mobile 
SS acts 
n auto- 
e cases 
nsured 
: or at 
ralidity 
yn, but 
nt case 
eT, 181 
udicial 
- wilful 
vith an 
intent 
of the 
ry was 


Sontag 
weight 
yn has 
1e case 
hat an 
not an 
a lia- 


Injury 

effect 
to the 
ntional 
1 com- 
overed 
ssaults 


- cases 
- cases 
saulted 
e may 


llowed 
stently 


CTE EH 


1947 


smmmnvnuit 010.0 ce Une caeeeteeeeecneeacaeceuageneee nee ceeeteaeeuetenetce cece aeUen teat ccaatece acne eztgecectae cat ecuteaieeacetgaet catenin tiactcatceeneet tnt 


and the federal courts in Ohio have enunci- 
ated the same principle.” 


The Illinois Appellate Court, in a rela- 
tively early case, enunciated a principle 
similar to that in the Sontag case,” but now 
follows the general rule.” 


A dictum of the New York Court of 
Appeals favoring the Sontag doctrine™ has 
not been followed subsequently in New 
York.™ 


Suicide as Accidental 


Suicide has been variously treated. In 
Liberty Nursing Home v. New Amsterdam 
Casualty Company, [4 CCH Fire and Casual- 
ty Cases 505] 38 N. Y. S. (2d) 275 (App. 
Div., 1942), the self-destruction of a mentally 
deranged patient in the plaintiff’s care was 
held not to be an accident. A further ground 
for afirming a judgment in favor of the 
insurer was the provision in the policy ex- 
cluding liability for damages in consequence 
of rendering, or neglecting to render, serv- 
ices or treatment. 


The Supreme Court of Nebraska, in 
Thomas Kilpatrick & Company v. London 
Guaranty & Accident Company, 237 N. W. 
162 (1931), held that the death of a woman 
shoplifter who, after being apprehended, was 
left alone in a room on an upper floor of the 
store and thereafter was found outside the 
store on the ground, in a dying condition 
from a fall, was accidental within a public 
liability policy. A presumption that the fall 
was accidental was evoked in support of 
this conclusion. 


Question of Negligence 


The Supreme Court of Washington, in 
Isaacson Iron Works v. Ocean Acceptance & 
Guaranty Corporation, 70 Pac. (2d) 1026 
(1937), held that liability of the assured in- 
curred through its negligence in failing to 
cover holes it had cut in a roof as an inci- 
dent to certain work, was not covered by a 
policy purporting to insure against accident 
but not against the insured’s negligence. The 
insured must have wondered what his policy 
did cover. The court cited two cases as il- 
lustrative of situations covered by this policy. 
The first, Farnandis v. Great Northern. Rail- 
way Company, 84 Pac. 18, 5 L.R.A. N‘S. 
1086 (S. Ct. Wash., 1906), held a railroad 


Hamano 


THE COMPANY AGREES 


liable for the removal of lateral support or 
the jar of blasting in the construction of a 
tunnel, whether or not the railroad was neg- 
ligent, on the basis of a Constitutional provi- 
sion that “no private property shall be taken 
or damaged for a public or private use with- 
out just compensation having been first 
made.” 


In Bartel v. Ridgefield Lumber Company, 
131 Wash. 183, 229 Pac. 306, damages were 
authorized against a sawmill operating a 
sawdust and refuse burner without negli- 
gence, the basis of the ruling being, appar- 
ently, that the operation of the burner was 
a nuisance. 


On the other hand, in A. T. Morris & Com- 
pany v. Lumber Mutual Casualty Insurance 
Company, 298 N. Y. S. 227, the New York 
Municipal Court held that the destruction of 
a ceiling by the plaintiff subcontractor’s em- 
ployees’ walking on it, even though the sub- 
contractor had specifically instructed them 
not to walk on it, was an accident within 
the subcontractor’s policy. According to 
the court, the employees did not have a 
deliberate intent to violate their employer’s 
instructions but had merely temporarily for- 
gotten them. The action by the contractor 
against the subcontractor, resulting in the 
judgment by reason of which the instant 
action was brought, was predicated upon an 
indemnity agreement between the contractor 
and subcontractor. The policy issued by the 
defendant expressly excluded contractual 
liability, but the court eliminated this de- 
fense by holding that the indemnity agree- 
ment merely subjected the contractor to a 
liability to which he was already subject as 
a matter of law. 


In Captain Boynton’s, etc. Syndicate v. Em- 
bloyers Liability Assurance Corporation, 11 
Times Law Reports 384 (1895), the English 
Court of Appeals held that a policy covering 
liability for personal injuries “by any accident 
to the boats and chutes used in the show” 
covered a liability to a third person injured 
by one of plaintiff’s boats; in other words, 
that the boat’s striking a third person was 
an accident to the boat. 


This “interpretation” of otherwise possibly 
meaningless language, without the formality 
of reforming the policy, is illustrated in 
Dolph v. Maryland Casualty Company, 261 
S. W. 330 (S. Ct. Mo.). The policy insured 
against legal liability by reason of the exist- 
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ence of an elevator shaft. The court read 
into this, insurance against liability for in- 
juries caused by the insured’s negligence in 
operating the elevator shaft, appliances and 
machinery. 


“By Reason of'’ Operations 


A fairly common limitation contained in 
the insuring clause of liability policies re- 
stricts coverage to liabilities arising “by 
reason of” business operations or work let 
to independent contractors, or some other 
specified activity. A number of problems 
are presented in connection with this appar- 
ently unambiguous language. 


The New York Supreme Court held™ 
reasonably that where a policy covered busi- 
ness operations disclosed in the assured’s 
declarations, which showed merely that the 
assured occupied two apartments at a cer- 
tain address, no coverage was afforded the 
assured for liability for injuries suffered by a 
third person in the operation of a coal con- 
veyor, as an incident to a coal business 
conducted by the assured on the premises. 


The Pennsylvania Supreme Court” con- 
strued a policy covering carpentry opera- 
tions, to cover injuries suffered by a third 
party’s fall when dirt was shoveled out from 
beneath the floor of a cellar by the assured. The 
court held that this work was a necessary 
incident to the carpentry work upon the floor 
because necessary ventilation had to be given 
to prevent its decay. The court conceded, 
however, that ordinary cellar excavations 
not so connected with the work would not 
be covered. 


Maintenance and Repair 


Business operations are held by the North 
Carolina Supreme Court ™ not to include the 
static maintenance and existence of facili- 
ties. The policy insured business opera- 
tions in connection with all operations of 
electric light and power and water works of 
the City of Lexington. The city’s liability 
arose when the person injured stepped into 
a defective drainage outlet. The Water and 
Light Department of the city used this outlet 
to drain its water hydrants. The court held 
that the maintenance of structures did not 
fall within “business operations.” The end 
result seems sound, but the decision could 


better have been bottomed on a holding that 
the structure in question was not a facility 
of the Water and Light Department, the 
activities of which were covered by the 
policy. 


Typewritten Extension of Coverage 


The same court * evoked the principle that 
typewritten portions of a policy are control- 
ling over printed portions to find coverage of 
a property damage liability incurred in blast- 
ing a sewer. The printed portion of the 
policy excluded coverage of explosions, The 
typewritten portion covered business opera- 
tions described as sewer construction—all 
operations. Interestingly, the court also 
concluded that in the mind of the average man 
blasting and explosion were not synonymous 


Somewhat similar was a decision of the 
California Supreme Court.¥ The printed 
portion of a policy insuring a building-clean- 
ing company excluded liabilities caused by 
elevators, while the typewritten portion in- 
cluded the operation of elevators in the 
description of the “trade, business or work 
covered.” The court held that there was 
coverage where a third person was killed 
through the negligent operation of an ele- 
vator by the assured. The decision was 
based upon the rule that typewritten por- 
tions of a contract control the printed, the 
court rejecting the insurer’s contention that 
there had been a mistake in including the 
elevator coverage. In this connection the 
court noted the insurer’s efforts to attach 
a rider eliminating the elevator coverage 
subsequent to the issuance of the policy, 
and the fact that a premium equal to the 
elevator coverage premium had been paid. 


Other Jurisdictions 


In a Montana case™ it was held that a 
policy of insurance against liability arising 
from the maintenance and/or use of saddle 
and pack horses covered a liability incurred 
when a guide negligently lost his way and 
led a party into precipitous ground where, 
after dismounting, one of the party fell while 
walking. The insurer contended that the 
proximate cause of the injury was the 
guide’s negligence and not the maintenance 
or use of the horses. The court found that 
“the fundamental efficient moving cause 0! 


‘wuvvngvacaveavanrantaavaoevacnutasnaeencatasudadenoivannesanvaneayovenasencrcerensaaeeaneocuacasaerveveovvaronneannnevncavnerevanageasnoregscevstvueatnnveneeroervetsnnescgnnvznvevegncsvanesaeunananessuavaeenenvcnynncannanetney iti ttt 0 


PAGE 494 


ILJ—JUNE, 1947 





cawevaennnee Un HHt 


the act 
party t 
of hors 
in losin 


The | 
that co 
in the 
rather 
the nan 
ered li: 
reason 
machin 
hold th 
with tl 
chiner} 
that th 
in the 
the ex 
ances < 
produc 
factur« 
pumps 
third-t 
the De 
a cone 
presen 
accide 
existe 
neous 
cated | 
sough 
of liq 
man 
Such | 
it ear 
New 
comm 
lated 
in fix 
liquor 
was | 
of the 
Henc 
plicit 
liabili 
tend 
of lial 
In 
Scout 
camp 
and | 
not a 
The 
injuri 
the 1 


Wane 


TH 


ST 


ng that 
facility 
nt, the 
by the 


erage 


le that 
ontrol- 
‘age of 
| blast- 
of the 
s. The 
opera- 
yn—all 
t also 
ye man 
ymous 


of the 
rinted 
-clean- 
sed by 
on in- 
in the 
work 
e was 
killed 
in ele- 
n was 
n por- 
d, the 
n that 
ig the 
yn the 
attach 
yerage 
dolicy, 
to the 
paid. 


hat a 
rising 
saddle 
‘urred 
y and 
vhere, 
while 
it the 
; the 
nance 
1 that 


se of 


ryuoenanannt 


947 


sameovansnert nent itt AOECUEOQUYUUEROTOYUCEALUUUEROOUERETOENOOEUENATONENAAOUAAUCGUTOTEEAUOEAEOUELAHU UHHH est TNNRNU ONAN NeN AU nATUNETNNET URNS UU ELAN eH NeMA ENA Tena aeaaenaae MeN NAH EHU NN LoUeetUnnnNa aeedvoeanod unaanenevicuenuouenanecengoanenrngnencentdaesnteoennttt 


the accident was the conveyance of the 
party to the place of the accident by use 
of horses... that the guide was negligent 
in losing his way was a contributing cause.” 


The Missouri Supreme Court frankly held 
that coverage extended to liability arising 
in the presence of a particular condition 
rather than liability proximately caused by 
the named condition. The Dolph™ case cov- 
ered liability imposed upon the assured by 
reason of an elevator shaft, appliance and 
machinery. After interpreting the policy to 
hold that it covered negligence in connection 
with the elevator shaft, appliances and ma- 
chinery, the court unnecessarily concluded 
that the policy covered any injury occurring 
in the presence of the condition—namely, 
the existence of the elevator shaft, appli- 
ances and machinery. Inthe Avery™ case, a 
products liability policy insured a manu- 
facturer of electric pumps. One of the 
pumps, while being unloaded, fell on the 
third-party claimant. The court, following 
the Dolph case, held that the policy covered 
a condition; that the condition—to wit, the 
presence of the pump, except for which the 
accident would not have happened—having 
existed, the insurer was liable. The erro- 
neous reasoning in the Dolph case was predi- 
cated on a Maine case ® in which the plaintiff 
sought to recover damages against the seller 
of liquor for injuries caused by a drunken 
man to whom the liquor had been sold. 
Such a liability was imposed by statute; and 
it early became apparent to the courts of 
New England, where such statutes were 
common, that the statute would be emascu- 
lated unless proximate cause was ignored 
in fixing liability upon the seller of the 
liquor. In such cases the proximate cause 
was generally the negligent or wilful act 
of the drunken man, not the sale of the liquor. 
Hence, to carry out the public policy im- 
plicit in the statute, it was necessary to impose 
liability for creating the condition. To ex- 
tend such a principle to the construction 
of liability policies seems unwarranted. 

In another case™ a policy insured a Boy 
Scout group against liabilities arising from 
camping activities at certain named camps 
and included “hiking and other activities 
not actually conducted on the camp sites.” 
The policy expressly excluded liability for 
Injuries by vehicle outside and away from 
the premises. The Boy Scout group in- 
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curred a liability through the negligent op- 
eration of a truck which was being used 
to transport Boy Scouts and their equipment 
on a camping trip. The accident admittedly 
occurred away from the particular camp 
sites specified in the policy. The Ninth 
Circuit Court of Appeals, disregarding the 
rule of eiusdem generis, held that other activi- 
ties “not actually conducted on camp sites” 
included the operation of the truck despite 
the vehicle exclusion. 


A federal case “ similarly held that the fact 
that the person injured through the negli- 
gence of the owner of premises was an em- 
ployee of a subcontractor engaged in work 
on the premises did not exclude the accident 
from the coverage of a general liability policy 
even though injuries caused by the work of 
an independent contractor were expressly 
excluded. The court reasoned that the ex- 
clusions did not apply to persons working 
for an independent contractor, but to injuries 
caused by the work of an independent con- 
tractor. 

A New York case™ held that a similar 
exclusion in a general liability policy did 
not affect coverage where, after an inde- 
pendent contractor had replaced a radiator 
removed in making repairs, the plaintiff’s 
officers required its servant to uncouple the 
radiator and to put it in a different place, 
and an accident ensued. The court reasoned 
that the accident, from the causation stand- 
point, was not related to repairs made by 
the independent contractor. 


“Operations Incidental Thereto”’ 


With “business operation” coverage, “op- 
erations incidental thereto” are often included. 
The question of what constitutes incidental 
operations is obviously one of fact. There 
have been some interesting, although not 
illogical, decisions on the point. Thus, the 
Supreme Court of Rhode Island decided that 
the keeping of a watchdog was customary 
and incidental to the operation of an auto- 
mobile sales and service station, and that 
a liability policy, therefore, covered the as- 
sured’s liability to one injured when the 
assured’s watchdog knocked him down.” 

The Supreme Court of Kentucky concluded 
that injuries suffered by a miner’s wife from 
cooking gas negligently allowed to escape 
by the assured mining company were within 
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coverage of a liability policy insuring work 
incidental to the complete operation of a 
drift coal mining plant. The court argued 
that the comfortable maintenance of em- 
ployees was necessary to securing a depend- 
able labor supply because mines were located 
in relatively remote areas; hence, the sup- 
plying of gas was a necessary incident to 
coal mining.” 


Similarly, the First Circuit Court of Ap- 
peals held that injuries suffered by com- 
mercial travelers on a lumber railroad were 
within coverage of a policy the declarations 
of which contained the assured’s statement 
that the railroad was used only for lumber- 
ing purposes. The court felt that even 
though the salesmen paid a regular fare on 
the railroad, their presence was necessary 
to keep the company stores and mills sup- 
plied and hence fell within the coverage of 
the policy.” 


‘Owners’ and Contractors’ 
Contingent Liability Insurance’’ 


An insured obtained from one carrier a 
general liability policy of insurance covering 
all operations necessary or incidental to the 
insured’s business, and from another carrier 
an owners’ and contractors’ contingent lia- 
bility policy covering liability by reason of 
and during the progress of work let or sub- 
let to independent contractors or subcon- 
tractors. The California Second District 
Court of Appeal was forced to decide which 
of the two carriers covered the assured’s 
liability for severe burns suffered by an em- 
ployee of a subcontractor working on the 
insured’s premises when one of the assured’s 
employees negligently misinformed the sub- 
contractor’s employee as to the manner of 
cutting off the electricity from a control 
panel.” 


The court rejected the contention that 
since the accident had occurred during the 
progress of work let to subcontractors, the 
owners’ and contractors’ contingent liability 
policy provided coverage. It was held that 
the accident did not occur by reason of the 
fact that work had been let or sublet, but 
rather by reason of the assured’s own neg- 
ligence through its employee. It followed 
that the general liability policy did cover 
the accident because the installation of suit- 
able electrical equipment in its factory was 


a necessary incident to the business of the 
-assured as a manufacturer and assembler 
of automobiles. 


Similarly, the Michigan Supreme Court 
held that a “contingent liability policy” in- 
suring against liabilities arising by reason of 
the performance of the work let to inde- 
pendent contractors did not cover liabilities 
caused by the negligence of employees of 
the assured even though the injured persons 
were employees of a subcontractor working 
on the assured’s premises.” 

Neither of these cases defines the charac- 
ter of the coverage afforded by these con- 
tingent liability policies. 


Character of Coverage 


In the beginning the courts had consider- 
able trouble in determining the coverage of 
such policies. The New York Appellate 
Division said“ of a policy insuring against 
contingent liability “caused by the act or 
negligence of any contractor or subcon- 
tractor”: “Really, however, the words are 
meaningless there is no such liability 
known to the law. The owner may be liable 
in a given case for the result of an accident, 
but his liability in such a case will be origi- 
nal and not contingent. It seems to 
us entirely clear that the defendant took 
plaintiff's money and gave him in return a 
document purporting to be a policy of in- 
surance which in fact insured him against 
nothing.” The judgment for the defendant 
was affirmed “with much regret.” 


On the other hand, in 1941, the Seventh 
Circuit Court of Appeals ® felt that a policy 
containing the identical language used in 
the Sroka case did insure against something, 
although the insured failed to bring himself 
within that coverage in the action: “Plaintiff 
failed to charge that Overhouser was in- 
jured through the negligence of an inde- 
pendent contractor or a subcontractor under 
circumstances which would make plaintiff 
contingently liable as owner.” 


The California District Court of Appeals 
was puzzled but polite about a similar pol- 
icy.“ Like the federal court, it held that 
the plaintiff assured had not brought him- 
self within the coverage of the policy, what- 
ever it might be: “It was stated at the 
argument that it was difficult to imagine a 
case which would be covered by this policy. 
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That may be true but we are not called upon 
to do more than decide whether the facts 
of this case bring it within the terms of the 
policy.” 

The Oklahoma Supreme Court finally rec- 
ognized that the coverage afforded by a 
policy of this kind was for liabilities arising 
by reason of the breach of a duty not dele- 
gable by the owner to an independent con- 
tractor.” 

Despite this recognition of the nature of 
the coverage, the court held the insurer un- 
der such a policy liable where the injury 
occurred through the negligence of an em- 
ployee of the assured while work let to 
subcontractors was in progress. This nec- 
essarily involved a holding that “by reason 
of” is equivalent to stating a condition rather 
than a requirement of a proximate cause. 

The Court of Appeals of New York, in 
1937, finally correctly stated the coverage of 
such policies and correctly decided the lia- 
bilities of an insurer thereunder:“ “It hap- 
pens not infrequently that a general con- 
tractor or owner may become liable for the 
negligence of a subcontractor. . . . Cf. 
Boylhart v. DiMarco & Reimann, Inc., 270 
N. Y. 217, 200 N. E. 793.” 

The Boylhart case, cited above as an illus- 
tration of the character of liability covered 
in such policies, held a contractor liable for 
the negligent piling of steel beams in the 
street by a subcontractor, for the reason 
that the duty to keep the street safe cannot 
be delegated to a subcontractor as a means 
of insulating the contractor from liability. 


Element of ‘‘Time”’ 


In most personal injury cases the injury 
closely follows the negligent act in point of 
time, and no particular problem of coverage 
is presented with respect to what operations 
of the insured may be covered. On the other 
hand, where the negligence of the assured 
does not cause injury until a considerable 
time has elapsed, coverage problems instantly 
arise, 

In a California case“ the policy insured 
the plaintiff “against loss or expense arising 
or resulting from claims upon the assured 
for damages on account of bodily injuries, 
including death therefrom, accidently suf- 
fered, or alleged to have been suffered, dur- 
ing the period of this policy, by any person 
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or persons not employed by the assured by 
reason of the operation of the business de- 
scribed in the schedule when such 
injuries or death result from accident occur- 
ring within the period hereinafter men- 
tioned.” Two months prior to the initial 
date of coverage of the policy, the plaintiff 
negligently installed in a pumping station 
certain wires which, during the policy pe- 
riod, caused personal injuries to a third 
person, The court held it entirely immate- 
rial that the installation of the wires occurred 
two months prior to the issuance of the 
policy, and said in addition: “Nor is it ma- 
terial that defendant, as is the claim, may 
not have learned of the date of the installa- 
tion of the plant until after the trial. . . . 
The fact, if known to the defendant before 
the trial, could not have excused the power 
company from liability for the accident and 
could have availed defendant nothing be- 
cause its liability was for accidents occurring 
during the life of the policy.” 


On the other hand, the Tenth Circuit 
Court of Appeals“ held that where con- 
struction operations had ceased and the pipe 
line so constructed had been turned over to 
the principal, operations of the insured con- 
struction company had ceased; hence, there 
was no coverage. The assured had negli- 
gently left dynamite caps where a child who 
found them was injured. 


The California case is probably open to 
criticism in that it gives coverage to the 
assured for his negligence accruing prior to 
the policy period, when the insurer probably 
never intended to cover any prior negli- 
gence. The interpretation seems strained. 
On the other hand, the Tenth Circuit case 
probably avoids the intention of both in- 
surer and insured at the time of the execu- 
tion of the policy—that the insured would 
be covered for all liabilities incident to or 
arising out of its business operations. The 
fact that the actual construction job had 
ceased does not make the liability in the 
instant case less relevant to the operations 
conducted. 


In an Illinois case“ the,court held that 


the insurer was bound to defend a malprac- 
tice action brought against a doctor, even 
though the insurer ascertained by its inves- 
tigation that the malpractice had occurred 
before the issuance of the policy, because 
the complaint stated that the malpractice 
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had occurred within the policy period. It is 
to be noted that the doctor settled this case 
before bringing action against the insurer. 


In a federal case ® one Maxwell was in- 
jured allegedly through the malpractice of a 
Dr. Howell. Dr. Howell began to treat 
Maxwell before the issuance of the insurer’s 
malpractice policy and continued to treat 
him for a period thereafter. Subsequently, 
Dr. Howell was adjudged bankrupt. This 
action was brought by Maxwell against his 
insurance carrier to recover on account of 
a $6,000 judgment secured against Dr. 


Howell. The court held that the policy cov- 
ered liability accruing only from the effec- 
tive date of the policy; it was material, 
therefore, that expert testimony be received 


to determine which, if any, portion of the 
judgment against Dr. Howell was attribut- 
able to the policy period. 


Conclusion 


The foregoing has illustrated the usual 
difficulty in anticipating a court’s reaction 
to a particular insuring clause in the absence 
of a case directly in point on the facts. The 
obvious solution would be a standard liabil- 
ity policy. The varied demands of assureds 
and the high degree of competition between 
underwriters in preparing attractive insur- 
ance contracts, militate against the ready 
agreement of insurance companies to such 


a form. [The End] 
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Recent Decision of the United States Supreme Court 


By a 5-4 decision, our supreme tribunal announced on Monday, 


. June the ninth, in the case of The Order of United Commercial Travelers 
Com. of America v. Wolfe, 12 CCH Lire Caszs 575, the reversal of the decision 
di v. of the South Dakota Supreme Court. It decided that the time limitation 
pany, contained in the contract of a fraternal benefit society, organized in Ohio, 
was binding upon the courts of South Dakota in an action brought in 
tead- ss ‘ ; : 
‘nee that state by the beneficiaries of that contract. It predicated its holding 
pany, upon the fact that public policy dictated that the law of the state of 
orden incorporation of a fraternal benefit society governed the validity of the 
me terms of membership, and went on to say: “The weight of public policy 
behind the general statute of South Dakota, which seeks to avoid certain 
neral provisions in ordinary contracts, does not equal that which makes neces- 
213 sary the recognition of the same terms of membership for members of 
fraternal benefit societies wherever their beneficiaries may be.” To this 
decision by Mr. Justice Burton, Mr. Justice Black, supported by three 
colleagues, gave a vigorous dissent, on the ground, among others, that 
statutes of limitations, relating as they do, to the question of remedy are 
necessarily matters for the law of the forum to determine. 


, 


Cas- 


The decision, an interesting one, does cloud the atmosphere on the 
conflict of laws question, unless it can be justified on the ground that 
the rule as announced, applies peculiarly to fraternal benefit societies —Ed. 
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Multiple Power Underwriting 


By 


WILLIAM D. WINTER 
Chairman, Board of Trustees, Atlantic Mutual Insurance Company 


a. SUBJECT of multiple power un- 
derwriting from the company viewpoint, 
relates to a field in which there has been 
great diversity of opinion. For any one in- 
dividual to define the prevailing company 
viewpoint, would require a degree of clair- 
voyance with which I am not endowed. 


Insurance executives are ordinary men in 
positions of great responsibility. They like 
to follow the tried, safe and secure path. 
They view with alarm any new venture, and 
a great many become worshipers at the 
shrine of “status quo.” They are apt to 
get into a groove, and it has been well said 
that the only difference between a groove 
and a grave is a matter of depth. So I am 
not going to try to fathom the minds of 
insurance executives with respect to multiple 
power underwriting. Rather, I am going 
to invite you to bear with me while I try 
to set forth in simple language the problems 
connected with the use of these powers when 
made available to insurance company mana- 
gers. 


Characteristics 


First, let us understand what multiple 
power underwriting means. It is very sim- 
ple. Instead of granting to an insurance 
company a charter that limits the fields in 
which the company may operate, a charter 
to engage in the insurance business gener- 
ally would be granted. Under this broad 
charter the Superintendent of Insurance of 
the state would issue a license covering those 
fields of insurance in which the company 


wishes to operate, provided it complies with 
the financial and other requirements set forth 
in the law for the protection and security of 
the policyholder. Basically, it is as simple 
as that. If the insurance business in the 
United States could start anew tomorrow, 
that, I believe, is the system it would follow. 


Following the pattern of insurance organ- 
ization in Great Britain, the early American 
companies were chartered on precisely that 
basis. Power to engage in life, marine and 
fire insurance was included in the charter 
powers. There was little insurance super- 
vision, and casualty and inland marine in- 
surance were in their infancy. It did not 
follow that the management of any com- 
pany so chartered felt compelled to exercise 
all its charter powers. One company con- 
fined its activities to life insurance; another, 
to fire; and another, to marine. But if in 
their wisdom—or lack of it—they desired 
to engage in all kinds of insurance, they 
had the legal power. 


New York Situation 


In order further to simplify our consid- 
eration of this subject, I shall confine my 
observations to the situation that exists in 
New York State with respect to fire and 
marine and casualty and surety companies. 
No company is compelled to enter New York 
State. However, any company desiring to 
do a nation-wide insurance business usually 
finds it necessary and expedient to be 
licensed by the Insurance Department of 
New York. Therefore, if we can get a fair 
idea of the situation in New York, we will 
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cover the major problems involved in mul- 
tiple line underwriting. 


The broad charters originally granted by 
the New York State Legislature had a life 
of thirty years. As the charters came up for 
renewal, they were conformed to the then 
prevailing notions of how the insurance busi- 
ness should be conducted. After the Civil 
War, a number of British companies, with 
their multiple power charters, entered the 
United States. Under the laws of a number 
of our states, new companies continued to be 
chartered with broad underwriting powers. 


As the United States grew and developed 
commercially, new hazards arose and new 
forms of insurance protection were required 
and were provided by the insurance compa- 
nies. Toward the close of the nineteenth 
century, Henry D. Appleton, then Acting 
Superintendent of the Insurance Depart- 
ment of New York, reached the conclusion 
that with the new developments in the field 
of insurance, the interests of the policyhold- 
ers were not properly safeguarded if any 
one company did a general insurance busi- 
ness, 


Three Classes of Companies 


Accordingly, the New York Insurance Law 
was set up to provide for three general 
classes of insurance companies, namely, (1) 
life (2) fire and marine, and (3) casualty 
and surety. It must be remembered that 
insurance companies in 1900 were relatively 
small. If you will refer to the insurance 
reports of that year, I believe you will be 
amazed at the smallness of the assets of 


some of our large insurance companies of 
today. 


According to the records of Best, in 1900 
the assets of all stock fire companies operat- 
ing in the United States were $378,000,000, 
with surplus to policyholders of $198,000,000. 
One of the largest companies of today then 
had assets of $9,584,000 and policyholders’ 
surplus of $4,779,000. At the end of 1945 
the stock fire companies had aggregate assets 
of $3,653,000,000 and policyholders’ surplus 
of $1,895,000,000, while the one company 
relerred to above had assets of $198,590,000 
and policyholders’ surplus of $138,846,000. In 
other words, the assets and policyholders’ 
surplus of all companies were ten times as 
large, while the individual company had in- 
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creased its assets almost twenty times and 
its surplus almost thirty-five times, and had 
half as many assets as all the companies 
together had in 1900. 


For these companies to embark on untried 
insurance waters in 1900, did present a real 
problem to the Superintendent of Insurance. 
But for the Insurance Department of New 
York or any other state to maintain this 
same attitude in view of the present finan- 
cial strength of the companies, indicates an 
unwillingness to face the realities of the 
present day. 

If, to accomplish the purpose of Henry 
Appleton, the law had been amended to 
control the activities of the companies 
through the license to do business, instead of 
through a limitation of charter powers, much 
of the present multiple line problem would 
have been avoided. Then, if and when the 
demands of insurance buyers required new 
forms of protection, the powers obtainable 
under the license could have been increased. 
Thus, the needs of commerce and industry 
could have been met without the necessity 
of incorporating new companies to provide 
the new forms of protection. Furthermore, 
if existing companies could have increased 
their capital funds to assure safety of pro- 
tection in granting new forms of insurance, 
the problems of overlapping powers and of 
twilight zones—in which there is an insur- 
ance vacuum because no type of company 
can give the desired form of protection— 
would have been avoided. 


‘Appleton Rule” 


The application of this rule, now known 
as the “Appleton Rule,” had effects far 
more reaching than those already indicated. 
Alive to the fact that the restriction of char- 
ter powers left the New York companies in 
a vulnerable position, competitively, in 
states where multiple power charters were 
permitted and where licenses to do multiple 
line underwriting were issued, the New 
York Insurance Department began to exer- 
cise extraterritorial powers. 


To put those companies which wished to 
write insurance in New York State on a 
competitive basis with the native New York 
companies, the Insurance Department made 
some new rules. It was provided that as 
a condition precedent to the obtaining of a 
license to do insurance underwriting in New 
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York, an alien or a foreign company must 
present a resolution passed by its governing 
board that it would not engage anywhere 
in the United States in any form of insur- 
ance underwriting that a native New York 
company could not engage in under its cor- 
porate powers. Thus, a Texas company or 
a British company which had broad under- 
writing powers and was exercising them had 
to agree, as part of the price of admission 
to New York State, to cease such activities 
and confine its underwriting to those classes 
that a life company, a fire and marine com- 
pany, or a casualty and surety company 
chartered in New York could exercise. Some 
companies preferred their liberty and passed 
up the opportunity of doing business under 
New York law. However, some used the 
mails to circumvent these restrictions—but 
that is another story. 


Thus, there was established in general, 
throughout the United States, the principle 
of compartmenting insurance, and of having 
three general types of insurance companies, 
namely, life, fire and marine, and casualty 
and surety. 


Advent of Insurance Fleets 


Gradually, to meet the insurance require- 
ments of individuals and of commerce and 
industry, so-called insurance fleets were 
created. Life companies organized fire and 
marine companies and casualty and surety 
companies; fire companies organized casu- 
alty companies; casualty companies organ- 
ized fire companies. Often these subsidiary 
companies did not represent new capital en- 
tering the business, but rather the purchase 
of the shares of the new companies by the 
parent companies with part of their invested 
funds. The New York law provides that 
after the minimum reserve funds have been 
provided, not exceeding thirty-five per cent 
of the excess surplus funds can be invested 
in other insurance companies. Thus, New 
York State permitted the needs of the in- 
suring public to be partially met, and at 
the same time maintained its Appleton Rule. 


One further general situation was created 
by the Appleton Rule. While company 
fleets were established, it became the custom 
of the business for each company of a fleet 
to develop its own production staff and its 
own agency plant. We shall pass over in 
this discussion many of the reasons for the 


establishment of separate production plants 
—such as excess commissions, excepted cit- 
ies, closure rules, and many other collateral 
situations which are real problems under 
Public Law 15. 

With this historic background in mind, 
let us consider the present situation. With- 
out going into the merits of the question, 
let us assume, as is generally done, that life, 
annuity and accident insurance, title insur- 
ance and credit insurance are not involved 
in our problem. Multiple line underwriting 
as it is being considered here relates only 
to the insuring powers of fire and marine 
companies and casualty and surety companies. 


Inland Marine ‘All Risks’’ Policy 


After the close of World War I, inland 
marine insurance established a real place 
for itself in the insurance world. The marine 
form of “all risks” policy was adapted by 
the fire and marine insurance companies to 
the insurance of various hazards which either 
had not been insured or had been covered 
in the British market because no facility was 
available here. 

The inland marine business developed very 
rapidly, and all sorts of unusual hazards and 
combinations of hazards were protected un- 
der inland marine policies. In providing 
these broad policies the fire departments of 
fire and marine companies and the casualty 
companies soon noted that the inland ma- 
rine underwriters were invading the terri- 
tory of the fire and casualty underwriters. 
In an endeavor to define the field of marine 
underwriting, the “Nation-wide Agreement,” 
relating to marine underwriting powers, was 
signed by most fire and casualty companies, 
and an “Interpretation and Complaint Com- 
mittee” was set up under the auspices of 
the National Association of Insurance Com- 
missioners to determine the scope of marine 
underwriting powers. This scheme func- 
tioned successfully for several years, but 
gradually the decisions handed down by the 
committee narrowed the field in which in- 
land marine underwriters could operate and 
made it increasingly difficult for commerce 
and industry to find insurance protection for 
all their legitimate needs. 


Overlapping of Fire and Casualty 


It is not necessary to go into detail about 
the subsequent invasion of each other’s fields 
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by the fire and the casualty companies, ex- 
cept to say that the situation became so 
tense that it was a matter of grave concern 
tothe insurance commissioners. Asa result, 
the National Association of Insurance Com- 
missioners appointed a committee of eight 
men, representing all phases of the insurance 
business and the public and all shades of 
opinion, to consider whether or not the an- 
swer to the problem of overlapping activities 
was through the medium of broadened char- 
ters providing for multiple line underwriting 
by a single company. 


Multiple Underwriting Tested 


This committee, over a period of six 
months, from November, 1943, until May, 
1944, conscientiously endeavored to find an 
answer. Hearings were held, and everybody 
—jnsurance executives, agents, brokers, the 
public—was invited to present his views. 
The committee realized the many problems 
which grew out of the long established com- 
partmenting of insurance. Believing that the 
long-time answer probably did lie in giving 
broad underwriting powers to fire and ma- 
rine companies and casualty companies, 
nevertheless, it recommended as a start a 
modest program which covered four situa- 
tions only and which would give multiple 
line underwriting a fair test, viz.: 

1, Underwriting outside continental United 
States. 

2. Reinsurance. 

3. Personal property floater. 

4. Automobile and aviation insurance. 


The National Association of Insurance 
Commissioners accepted the program and 
recommended its adoption by the various 
States, 

It will be remembered that many states 
already had multiple underwriting power 
legislation to a greater or lesser extent. The 
score at the present time indicates: 
Thirty-three states, the District of Colum- 
bia, and Alaska, Hawaii and the Virgin 
Islands have full multiple power legisla- 
tion, 

Eight states have limited multiple power 
legislation. Full legislation is pending in two 
of these states. 

Seven states have no such legislation, but 


in three of these full power legislation is 
pending. 


Thus, only four states, namely, Arizona, 
Idaho, Kentucky and Wyoming, have given 
no consideration to the subject. 


Significant Results 


These results have far exceeded the most 
optimistic hopes of the Multiple Line Com- 
mittee. Its report recommended future study. 
The Committee has been continued by the 
National Association of Insurance Commis- 
sioners, and its study has continued. Doubt- 
less, some further recommendations will be 
forthcoming soon, The insurance industry, 
because of the progress made, is faced with 
a new problem arising from those states 
which have adopted full multiple power 
legislation. 


Will the companies organized in those 
states, some of which have amended and 
some of which are amending their charters 
to avail of these new powers, be content to 
have New York State say, “You can’t use 
these powers and retain your license in New 
York”? Or will New York State, in view 
of the movement toward multiple powers, 
wish to exercise its historic extraterritorial 
jurisdiction and risk a law suit to test the 
right to exercise such jurisdiction? If New 
York fails to apply the Appleton Rule to an 
out-of-state company, then the New York 
company licensed in a multiple line state will 
find itself at a competitive disadvantage with 
the local company. The situation seems to 
call for a prompt abolition of the Appleton 
Rule and the adoption by New York and 
the other states of legislation granting full 
fire, marine and casualty powers to all fire, 
marine, casualty and surety companies. 


Can this safely be done at the present 
time? Again, I can only express an individ- 
ual opinion. I do believe the time has come 
when it can safely and should be done. First, 
the general financial strength of the com- 
panies warrants broader powers. Second, 
conservative company managers will not 
rush into new fields of insurance without 
adequate preparation. Third, individuals and 
commerce and industry need more compre- 
hensive insurance protection. 


Changing Sentiment 


I believe that the attitude of many com- 
pany executives toward multiple power un- 
derwriting has changed in the past year. I 
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believe executives, with respect to this ques- 
tion, may broadly be placed in three groups: 


1. Those who wholeheartedly believe that 
the adoption of full multiple power under- 
writing would be beneficial to the public, 
agents and companies. 


2. Those who are indifferent. Many of 
these, however, now believe that such legis- 
lation is inevitable and feel, therefore, that 
no good purpose is served in delaying its 
coming. 

3. Those who believe such legislation is 
unsound for one or more reasons. 

I believe many of those who formerly 
were in group three may now be counted 
in group two or one. I also believe that 
many formerly in group two wish that full 
legislation would quickly come, and would 
gladly join group one in actively advocating 
the necessary legislation. 

Let me repeat what has been said over 
and over again: Granting multiple powers 
does not require, competitively or otherwise, 
the acceptance of such power. In the State 
of Texas, where multiple power legislation 
has been in effect for a long time, relatively 
few companies have availed themselves of 
the full power. Doubtless, some Texas com- 
panies that wished to exercise full powers 
were admitted to New York and therefore 
were stopped by the Appleton Rule. Most 
companies in Texas exercise casualty pow- 
ers only, or fire powers only. There is no 
evidence in Texas that such available pow- 
ers have had any influence on the agency 
situation in that state. There is no evidence 
that such legislation has hurt small compa- 
nies. Small companies grow large, not because 
of legislation, but because of management. 
The more powers a company assumes, the 
greater should be its capital and surplus. 
This is provided for in most states. Agents’ 
commissions are not unchangeable, either 
up or down, and adjustments can be made 
over a period of time to correct inequalities 
that may result from the exercise of multiple 
powers and the packaging of insurance pro- 
tection. 


Related Problems 


In adopting multiple line underwriting, 
problems which cannot be ignored will arise 
in the agency field. Some problems will 
relate to varying rates of commission estab- 


lished on fire and casualty lines. The pack- 
aging of insurance will pose other competi- 
tive problems between companies in an agency, 
At the present time an agency may place 
the fire risks with one company and the 
liability hazards in another company. A 
packaged insurance policy is issued by one 
company, and the company which loses its 
former share of the business will be disturbed. 
New methods frequently upset established 
practices. Surely, there is enough intelli- 
gence among executives and agents to com- 
pose these difficulties. 


At the time of signing the two recent 
multiple line bills in New York, Governor 
Dewey suggested that the time had come 
to remove the restrictions imposed by stat- 
ute which confined the activities of insurance 
companies to particular lines of insurance, 
He also indicated that this plan had meant 
inconvenience for the insured public. He 
felt that the removal of these restrictions 
would increase competition among the com- 
panies, which would elicit the highest effi- 
ciency, the highest productivity and the 
lowest cost. Regulation, he indicated, is 
necessary in the insurance business to pro- 
tect the policyholder; but it should not be 
used to curtail sound, healthy competition. 


New York Must Follow 


It would seem, therefore, that the time 
has come to complete the multiple line task 
in New York State. If insurance executives 
of New York companies had not been so 
engaged in work connected with the mora- 
torium provided in Public Law 15, they 
would, I believe, have given more earnest 
consideration to the problem that is devel- 
oping for them in connection with the rapid 
spread of multiple line underwriting legis- 
lation. With thirty-three states having cqn- 
plete multiple power legislation, many of 
them important insurance states, New York 
companies will soon find themselves seri- 
ously handicapped competitively. To be 
engaged in the insurance business in a full 
power state with limited charter powers, 
will not be satisfactory. 


Recently a New York company, availing 
itself of the full reinsurance powers now pro- 
vided under the New York law, sought a 
similar license in a full multiple power state. 
The license was refused on the ground that 
as the company could not issue direct poli- 
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cies for many of the classes, it could not 
reinsure such classes. One inevitably felt 
that retaliation was being used against the 
Appleton Rule. 

In engaging in multiple line underwriting, 
the insurance business will not be entering a 
new and untried field. Rather will it be 
returning to the original pattern of insurance 
as formulated by marine underwriters many 
centuries ago. This original form of insur- 
ance then provided—and still provides—an 
“all risks” form of policy in which the in- 
sured is protected against all hazards except 
those specifically excluded from the contract. 
What has successfully been done at sea, 
surely can be done on land and in the air. 


Conclusion 


To clear the impossible situation that now 
exists, | would suggest the following three- 
point legislative program to the executives 
of fire and marine companies and casualty 
and surety companies organized under the 
laws of the State of New York: 

1. The abolition of the Appleton Rule. 


2. The broadening of charters to permit 


fire and marine companies and casualty and 
surety companies to issue policies protect- 
ing the owners of property against any and 
all hazards and liabilities involved in the 
ownership and use of any and all kinds of 
property and in the operation of any business. 


3. The broadening of the authority of the 
Superintendent of Insurance in connection 
with issuance of licenses to operate under 
these new charters. Under such authority he 
should have discretion, upon the production 
of proper evidence and subject to review by 
the courts, to withhold or withdraw the 


license of any company which was not fully 
complying with the statutes or was pursuing 
practices which, in his judgment, would in- 
evitably be harmful to the insuring public. 
In other words, he should have the right to 
practice preventive insurance medicine, in- 
stead of bailing out the policyholders after 
mismanagement has impaired the value of 
their policies. 


Should such a program be adopted, it 
will pose further problems for insurance ex- 
ecutives. Slowly but surely the internal con- 
duct of the insurance business will change. 
Subsidiary companies can be liquidated; 
new divisions of underwriting may be neces- 
sary, where instead of underwriting and 
claims departments set up according to the 
kinds of insurance, they will be set up from 
the buyers’ viewpoint. For instance, there 
may be personal risks departments and com- 
mercial risks departments, to indicate two 
broad classifications, which might again be 
divided into smaller units. Agents and bro- 
kers may specialize in the same general 
categories, instead of specializing as at 
present in fire or marine, in casualty or 
surety business. In other words, the com- 
pany viewpoint and the agency viewpoint 
will change and a new era will begin in 
which the business will be organized to 
serve, primarily, the needs of the buyer of 
insurance protection. It is for the purpose 
of providing such protection that insurance 
companies are chartered. 

Business moves on; industry becomes 
more complicated and also more integrated; 
the world draws closer together. Insurance 
—one of the major servants of commerce 
and industry—cannot stand aloof. It must 
keep up with the procession. [The End] 


—— ee 


Multiple Line Sentiment 


Iowa has reflected the growing sentiment for multiple line legislation by its 
enactment of a law increasing the writing capacity of fire, casualty and surety 
companies. The law in effect empowers the commissioner to approve the writing 
of additional coverages not specifically granted, so long as they aren’t prohibited 
by statute or by public policy. An interesting development is that title insurance 
is outside the scope of the enactment while depreciation insurance is specifically 


included, 
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The Declining Defense 
of Contributory Negligence 


By 
ROBERT A. LEFLAR 


EGAL DOCTRINES, like other man- 

made things, tend to run a definite 
course. They have small beginnings, then 
rise to varying degrees of influence, then 
fade back into littleness or even nothing- 
ness, The course of some is run in a few 
years; others last a century or centuries. 


The doctrine of contributory negligence, 
though lawyers frequently think of it as 
going back to the very beginnings of the 
common law, is fairly new as legal doctrines 
go. The first reported cases stating the 
doctrine were decided in England after 
American independence had been achieved, 
and the doctrine finds no place in the early 
legal commentaries. By the turn of the 
present century the doctrine had reached 
full growth in both English and American 
law, but today it is visibly shrunken and 
still diminishing. The proportion of cases 
in which an injured plaintiff can recover 
compensation on some legal theory, despite 
his own contributory negligence, has in- 
creased many times within the last half 
century, and the trend continues. Whether 
the defense in time disappears altogether, or 
remains to explain a tough minimum of 
cases in which recoveries will be denied to 
injured persons guilty of antisocial conduct, 
is yet to be seen. 

In Arkansas, as in other jurisdictions, the 
process of delimitation is well on its way, 
though not as far along as in many other 
states. This article first analyzes briefly 
the legal and social theories which underlie 
the rule that a plaintiff's contributory negli- 
gence bars his recovery, then notes what 
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University of Arkansas 


has been happening to the rule in the United 
States, and more particularly in Arkansas, 
during the last few legal generations. 


Legal and Social Bases of Doctrine 


The substantive reasons for the unwilling- 
ness of courts to aid persons who were at 
fault in the transaction sued on, whether in 
the field of negligence, illegal contracts or 
equity suits, may be summarized under two 
heads: 

1. Such non-access to the courts operates 
to punish for past misconduct, and by the 
same token to discourage other prospective 
improper activity of the same type. Thus, 
it is argued, parties contemplating the 
execution of an illegal contract, knowing 
that the courts will neither enforce it nor 
compel any restitution of or reimbursement 
for the consideration given under it, how- 
ever unevenly the burden may at the end 
be distributed between the parties to it, 
will be deterred for that reason from entering 
into it in the first place. Likewise, it is 
urged that the contributory negligence and 
no-contribution rules cause all prospective 
tortfeasors, whether they contemplate inten- 
tional or merely negligent wrongdoing, or 
even liability by respondeat superior, to guard 
a little more warily against participation 
with others in acts which might result in 
tort injury or liability, because of a fear of 
bearing the entire loss or paying the entire 
damages instead of bearing a ratable share 
only. No statistics ever have been compiled 
to prove that the contributory negligence 
and no-contribution rules have these deter- 
rent effects, and the argument that they do 
have such effects is based on bare assump- 
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tion, Actually, it is difficult to believe that 
these rules have had much effect even in 
making careless people careful. Probably 
the fear of liability or injury generally does 
have a deterrent effect, but it is improbable 
that a motorist, for example, who cannot 
be deterred from negligence by fear of the 
physical consequences of a collision or by 
fear of legal liability therefor, will be much 
deterred by the contributory negligence and 
no-contribution rules, even assuming that he 
knows or thinks about these rules. 


2. The other reason for the attitude of the 
courts is that they have no time for, nor in- 
terest in, disputes about’ transactions which 
flout the very law which the courts are asked 
to administer. This sounds more like an 
epithet than a reason. It states a dislike 
for certain types of litigation, but it does 
not say why such causes are not as deserv- 
ing of adjudication as are any other kinds 
of suits. For centuries our common-law 
courts have been taking on an increasing 
volume of work and wider areas of juris- 
diction; the argument against overworking 
the courts, though frequently heard, is not 
commonly thought to be of sufficient weight 
to bar substantial causes from the right to 
a hearing. It appears that, apart from the 
supposed deterrent and punitive effect dis- 
cussed above, the only social interest served 
by giving vent to the dislike for such liti- 
gants and their causes is a saving of the 
judicial time and energy which otherwise 
would be expended in trying them. 


Doctrinal Limitations 


There are some situations in which con- 
tributory negligence has never been avail- 
able as a defense to a tort defendant. Ifa 
defendant's liability is “absolute” in charac- 
ter—that is, not based on fault at all but 
rather on a voluntary act to which the law 
attaches liability regardless of fault for any 
injury that may be suffered by others— 
negligence in the injured person contribut- 
ing to his own injury does not bar his right 
to recover against the one who engaged in 
the inherently dangerous activity. Also, in 
the case of wilful and wanton misconduct 
by a defendant, the concurring negligence 
of an injured plaintiff has never been held to 
bar his recovery. 

Cases brought under the Arkansas Death 
Act, Pope’s Digest, sections 1277-1278, pre- 
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sent a situation in which the courts have 
preserved the letter of the contributory neg- 
ligence rule, but at least to some extent have 
disregarded the spirit of it. 


Attractive Nuisance Cases 


The cases decided under the so-called 
“attractive nuisance doctrine” present an- 
other situation in which fault, possibly 
discoverable in a plaintiff, is held not to bar 
recovery against a defendant whose conduct 
is deemed negligent. This “doctrine,” 
accepted in the majority of American juris- 
dictions, including Arkansas, permits tres- 
passing children to recover from the occupier 
of the land upon which they trespass, for 
injuries suffered by the children by reason 
of their contact with extremely dangerous 
conditions on the land. Actually, the doc- 
trine does not have much to do with the 
contributory negligence rule as such; rather, 
it affords a basis upon which actionable neg- 
ligence is discovered in defendants, and 
injured plaintiffs are deemed not guilty of 
contributory negligence because they are 
too young. If the injured child is in fact 
guilty of contributory negligence, under the 
proper subjective test for children, no re- 
covery will be allowed. 


Imputed Negligence 


At one time in the law’s recent history, 
persons injured by the negligence of another 
were frequently barred from recovery even 
though they were not personally guilty of 
contributory negligence, by reason of the 
negligence of some third person for whose 
conduct the injured person was somehow 
deemed to be charged. This was called 
‘{mputed negligence,” and there is still 
some remnant of it in modern American 
law. 


In Arkansas, the court has consistently 
taken the position that a parent’s negligence 
will not bar recovery by a child against 
a third person, even though the parent’s 
negligence contributed to the injury of the 
child. This holds true only when the re- 
covery sought is for the benefit of the child, 
and not for that of the parent. 

The Arkansas court has likewise refused 
to impute the negligence of bailees to their 
bailors in cases in which the bailor seeks 
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to recover from a third person for harm 
done to the bailed property by the combined 
negligence of the bailee and the third person. 


The old rule whereby the negligence of 
the driver of a vehicle was imputed to his 
passengers, so as to bar their recovery against 
a third person for injuries caused by the 
combined negligence of the driver and the 
third person, has never been accepted in 
Arkansas. 


If the non-negligent injured person is 
engaged in a “joint enterprise” with his neg- 
ligent associate, however, a different situa- 
tion is presented. In that event, Arkansas 
joins with a majority of other jurisdictions 
in holding that the negligence of the asso- 
ciate bars the non-negligent plaintiff’s re- 
covery from third persons whose negligence 
concurred with that of the associate in pro- 
ducing the injury in the complainant. 


Similarly, it is clear that if the negligence 
of a plaintiff’s servant, acting in the course 
of his employment, concurs with that of a 
third person in causing injury to the person 
or property of the plaintiff, there can be 
no recovery against the third person for 
such injury, 


Last Clear Chance Cases 


Another group of cases which has gone 
far in derogation of the common-law rule 
of contributory negligence, is that present- 
ing the last clear chance, or discovered 
peril, doctrine. Either form of the doctrine 
takes a large piece out of the broad rule 
that contributory negligence bars recovery, 
but the discovered peril version does not 
take out as large a piece as does the more 
standard version. 


Arkansas generally is listed with the 
minority of jurisdictions allowing recovery 
only when there is discovered peril. How- 
ever, during recent years, this position has 
not been maintained in the Arkansas court 
without vigorous dissent, and there have 
been times when it appeared that Arkansas 
was going over to the more liberal position. 


Apart from the common law, however, the 
liberal rule has been in effect since 1891 by 
Statute as to persons killed or injured and 
property damaged by the operation of rail- 
road trains in this State. 
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Comparative Negligence 


Even more far-reaching in its destroying 
effect on the contributory negligence rule 
is the doctrine of comparative negligence, 
where it is operative. In admiralty courts, 
for example, contributory negligence in the 
plaintiff does not bar his recovery, but only 
reduces the amount of it. In America this 
means that the amount of damages is 
divided equally between plaintiff and de- 
fendant, so that the one upon whom the 
loss originally fell collects half his loss from 
the other negligent party. This automatic 
division requires no weighing of degrees of 
fault. 


Apart from the admiralty cases, the devel- 
opment of rules of comparative negligence 
in America has been altogether a statutory 
matter; but a great many statutes have been 
enacted, usually in reference to limited fact 
situations, taking into account in various 
ways the mutual fault of the plaintiff and 
defendant, comparatively. Several such 
enactments appear in the laws of Arkansas, 
but other states have gone much further in 
establishing rules of comparative negligence 
by statute. 


Negligence Law or Insurance Law 


It may be expected that an increasing 
number of American states will soon follow 
the lead of Wisconsin, Mississippi and 
Nebraska in modifying the complete bar to 
recovery imposed by the common-law rule 
of contributory negligence. At least, this 
may be expected unless the whole law of 
negligence as a basis for civil liability is 
headed for discard under the impact ot 
workmen’s compensation acts, compulsory 
automobile liability insurance laws, and the 
increasing social and economic acceptance 
of voluntary liability insurance coverage as 
an almost necessary concomitant to partici- 
pation by a financially responsible person in 
any type of activity in the course of which 
tort liability is at all likely to be incurred. 
Perhaps the traditional law of negligence 1s 
gradually fading out of our legal system, 
and is slowly being replaced by the law ot! 
insurance. No one doubts that a liability 
insurance policy rests in the background of 
most negligence suits tried in our courts 
today, or that such policies are present even 
more frequently in cases settled by pay- 
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ments out of court. In days gone by, a Enactment of comparative negligence 
majority of negligence cases arose out of Statutes can scarcely be expected in any 
the employer-employee relationship; today State to stop substantially the drift to what 
most of these are handled under workmen’s ™A€aY loosely be called “social insurance. 

compensation acts behind which insurance More efficient methods of distributing loss 
are constantly being invented, or sometimes 
merely imagined, and then written into pri. 
vate contracts and public laws. A system of 
comparative negligence can do no more 
oo than rectify a small bit of excessive rigidity 
new rules of law and partly by the economic in the midst of the whole body of the law 
ingenuity of the people. Dissatisfaction governing loss distribution. But if the recti- 
with the inadequacies of the rigid rules of fication be made, there will at least be less 
negligence and contributory negligence has reason for discarding the whole body of 
indubitably had much to do with the transfer. that law. [The End] 


arrangements are only a little less directly 
involved. This persistent transfer of dis- 
putes from the negligence concept to an in- 
surance concept has been achieved partly by 
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New York To Combine S. R. 21s and 104s? 


The New York Motor Vehicle Department is pressing for a change of the 
requirements under the existing financial responsibility law. Whereas two forms 
now must be completed upon the occurrence of an accident, S. R. 21 by the 
company or agent, and 104 by the insured, and the Department often has difficulty 
in reconciling the two forms, it is proposed that the two forms be combined into 
one, and the burden be placed on the company or agent to make them consistent. 


Medical Payments Enter New Fields 


The National Association of Casualty and Surety Underwriters recently 
announced a program whereby medical payments would be made available to 
all risks including commercial risks rated on an O. L. & T. basis, and elevators, 
the rates to be set forth in the new general liability manual. The basic limits for 
such coverage will be $250 per person and $10,000 per accident. This form of 
insurance will be ratable from the manual except in those cases of special hazards 
where it will be necessary to consult companies for the proper rates. 


They May Be Looking for You, Too 


When the announcement was recently made by the New England Mutual 
Life that they had located and paid off heirs of a policyholder who, in the 1860s 
had purchased a $1,000 endowment, permitted it to lapse and was never heard of 
again, it must have awakened hope in a great number of hearts. The hope quite 
naturally would be that the same thing would happen again. Wouldn’t it be 


better to say, “There is much hope for a country in which such an institution as 
insurance, thrives” ? 
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Opinions here and there: 


“The Attorney General Says—” 


CALIFORNIA INTERPRETS 
REAL ESTATE INVESTMENT LAW 


When the Attorney General was asked to 
interpret Section 1194.8 of the Insurance 
Code, which reads, “Real estate acquired 
and improvements thereon under this section 
shall not exceed in the aggregate an amount 
equal to five percent of the insurer’s admitted 
assets or an amount equal to fifty percent 
of the total of the capital and surplus of 
such insurer,” he came to the conclusion 
that the provision was in the alternative 
rather than cumulative. Reasoning that such 
investments by insurance companies were 
discouraged rather than encouraged because 
they were the least liquid, he determined 
that in addition to the provision’s being 
construed in the alternative, the intention 
was that the lesser amount should prevail. 
Opinion of the California Attorney General, 
March 25, 1947. 


AND IN COLORADO, 
THE RULE IS 


The Attorney General said that the law 
of Colorado relating to the first mortgage 
investments of domestic insurance companies 
was that “a domestic insurance company, in the 
investment of its funds, may make or buy 
loans secured by a first deed of trust or 
mortgage upon improved real estate, the 
amount of the loan not to exceed 65% of 
the then reasonable and currently accepted 
value of said real estate; and, providing that 
a maximum loan of 65% can be made only if, 
after deducting 65% of the reasonable value 
of the land from the face amount of the 
maximum loan, the improvements on said 


land are insured against loss or damage 
by fire in favor of the lending company, 
for an amount at least equal to the difference 
between the maximum loan and 65% of the 
reasonable value of the land, which in such 
case would be 65% of the value of the im- 
provements; and, providing further, that, 
if after the loan has been made or purchased, 
the value of the real estate, including im- 
provements, should depreciate, said loan may 
only be carried as an admitted asset for all 
purposes, for an amount not exceeding two- 
thirds of the then reasonable and currently 
accepted, depreciated value of said property.” 
Opinion of the Colorado Attorney General, 
April 25, 1947, 


MORTGAGE WRITING 
INCIDENTAL TO INSURANCE 


Was it necessary for an insurer, who was 
also engaged in making mortgage loans, to 
obtain a state and county occupational license 
in addition to its license as an insurer? In 
other words, is the making of mortgage 
loans an incident to the insurance business? 
The Attorney General was of the opinion 
that it was. He reasoned that investment 
of their legal reserve funds was necessary 
for insurers, both domestic and foreign, and 
that improved and unencumbered real estate 
was a proper source of investment. As a 
result, this matter is part of the general 
business of an insurance company. “Where 
a license is granted to do a general business 
another license should not be imposed for 
doing particular acts constituting an integral 
part of such business. ... I am of the opinion 
that any insurance company licensed to do 
business in this state may do a mortgage 
loan business without obtaining a license. 
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He went on to say, however, that in his 
opinion the same rule would not apply to 
an insurance agent or broker who lends in- 
tangible personal property. Opinion of the 
Florida Attorney General, March 6, 1947. 


HOSPITAL SERVICE INSURERS 
MUST BE DOMESTIC 


The Attorney General was asked whether 
a foreign insurer might be licensed as a 
hospital service corporation to do business 
in Kentucky. It was his opinion that only 
insurers organized as Kentucky corporations 
could be so licensed. He based his opinion 
on a reading of the statutes applicable to 
the formation of such a corporation, none of 
which concerned a corporation already “or- 
ganized”; on the right of the Director of 
Insurance to examine the affairs of such 
a corporation, which could not mean a foreign 
corporation; and on a statement of those 
foreign corporations which might be per- 
mitted to do business in Kentucky. He con- 
cluded: “On May 4, 1938, our predecessors 
in office issued an opinion to you, holding 
that out-of-state hospital corporations had 
to be organized as Kentucky corporations 
before they could operate here. We think 
that opinion is sound and should be fol- 
lowed.” Opinion of the Kentucky Attorney 
General, April 18, 1947. 


STATE CONTROL 
OF FOREIGN CONTRACTS 





May a nonresident broker, having a non- 
resident broker’s license in State A, place 
a contract of insurance with an insurance 
company not admitted to do business in 
State A, on property in State A, owned by 
a nonresident of State A, without being in 
violation of the insurance laws of State A? 
The Attorney General answered in the affirm- 
ative on the authority of American Jurispru- 
dence, Volume 29, Section 38, page 75: “While 
the state may regulate the activities of foreign 
insurance companies within the state, it can- 
not regulate what they do outside.” He 
concluded: “Kentucky has not enacted any 
legislation attempting to control contracts 
of insurance between parties outside the 
State to be performed outside the state on 
Property within the state but if such legis- 
lation should be enacted, we are of the 


ANTI 
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opinion in the light of the above authority, 
[that] the courts would hold the law uncon- 
stitutional.” Opinion of the Kentucky Attorney 
General, March 11, 1947. 


TERM “‘LIFE INSURANCE” 
EXCLUDES ACCIDENT INSURANCE 


The Superintendent of the Calcasieu Parish 
Schools at Lake Charles, Lousiana, inquired 
of the Attorney General whether the statute 
relating to insurance “covering the lives” 
of members of the parish school boards in- 
cluded health or accident insurance. He 
recited the holding of the Supreme’ Court 
of Louisiana: “To life, fire and marine in- 
surance we must decline to add the words 
‘accident insurance’ as these denote different 
insurance. When the words ‘accident in- 
surance’ are used, no one would understand 
that life insurance was meant, or marine or 
fire. Life insurance relates to the recovery 
of an amount in the case of death, and the 
other, accident policy, explains itself.” He 
added that the same reasoning applied to 
health insurance. Opinion of the Louisiana 
Attorney General, April 30, 1947. 


INDEMNITY POLICY 
NOT FOR SCHOOL DISTRICT 


The Stillwater City School District pur- 
chased an automobile liability policy that 
also provided comprehensive fire and theft 
coverage. The Attorney General was asked 
to rule upon its legality. He concluded that 
a school district could not pay its money 
for a contract which did not conform to the 
requirements of that body. In the first place, 
he declared, it did not conform with the 
Minnesota statutes; in the second place, it 
purported to cover a commercial vehicle 
which did not exist. He also criticized the 
fact that it was an indemnity policy “to 
pay the sums which the insured shall become 
obligated to pay by reason of the liability 
imposed upon it by law for damages”; inas- 
much as the school district had no such 
liability, the company was undertaking to pay 
nothing. He criticized the comprehensive 
coverage and dismissed as unnecessary the 
feature providing a bond in the case of 
attachments. He summarized: “If a school 
district is to buy insurance to protect against 
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the liability mentioned in the statute above 
cited, it would be well to confine the policy 
to the liability that the insurance company 
intends to undertake rather than a policy 
of this type, a large part of which is devoted 
to the statements of the liabilities to which 
the company is not subject, insuring the 
district against liabilities which do not exist 
and failing to include the specific clause which 
the law requires.” Opinion of the Minnesota 
Attorney General, April 10, 1947. 


INJURED ATHLETE REIMBURSED 
FROM STUDENT ACTIVITY FUNDS 


The Stillwater High School wrestling team, 
upon returning in the coach’s automobile 
from a match in Bristow, Oklahoma, was 
involved in an accident which seriously in- 
jured one of the wrestlers. Subsequently, 
the question arose as to whether the hospital 
and medical expenses could be paid from 
the student activity funds of the school 
district, and as to how the funds would be 
disbursed. The Attorney General looked to 
the Session Laws for the answer. He inter- 
preted the law which empowered the Board 
of Education to appoint a body with com- 
plete control over all funds from student 
activities as authorizing that body to deter- 
mine the purpose of such an expenditure. It 
was his opinion that such funds could prop- 
erly be expended if the governing board 
saw fit to approve the claim. The manner in 
which the funds are to be disbursed is 
dependent upon the rules of the Board of 
Education. Opinion of the Oklahoma Attorney 
General, March 20, 1947. 


GROUP INSURANCE 
FOR SCHOOL EMPLOYEES 


Two bills pending before the Insurance 
Committee of the House of Representatives 
provided for the authorization of school 
systems to pay all or a portion of the pre- 
miums for group insurance of their employees 
out of funds belonging to the employer 
school district or, in the alternative, to de- 
duct the premiums from the salaries of those 
employees. The Attorney General was asked 
to rule upon the constitutionality of such 
provisions. He pointed out that while the 
bills did not specify what percentage of the 
premiums would be paid by the respective 
parties or how the employees’ consent to 
the deductions was to be obtained, previous 
opinions indicated disapproval of paying such 
premiums out of public monies as unconsti- 
tutional. He pointed out also that deduc- 
tions from employees’ salaries would be 
equivalent to depriving them of their prop- 
erty without due process of law. In con- 
clusion, he declared: “House Bills 665 and 
666, 50th Legislature, authorizing school offi- 
cials to pay premiums on insurance policies 
with public money for the benefit of em- 
ployees, are void because they would au- 
thorize the making of a grant of public 
money to individuals and associations of in- 
dividuals in violation of Art. III, Sects. 51, 
52, 53 of the Texas Constitution; and be- 
cause they would authorize the use of public 
school funds for a purpose other than the 
support of the free public schools.” Opinion 
of the Texas Attorney General, April 17, 1947 


a 


Will Export Insurance Bill Be Enacted? 


A bill that has for some time been buried in committee, the Export Insurance 
Bill, may be reported out at this session of Congress. Considerable sentiment 
exists against the measure because some feel it is unnecessary and others question 
‘the advisability of encouraging exporting at a time when importing should be 
sponsored to permit the foreign buying of American goods. 
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PROPOSED RATE REGULATION 
FOR MASSACHUSETTS 





[The following is from the report of the 
Joint Legislative Committee on Insurance, 
ordered to sit as a special recess commission 
to study state regulation of the insurance in- 
dustry and make recommendations as to 
what form of regulation should be adopted 
for the Commonwealth of Massachusetts. 
The report is dated May, 1947.] 


This report deals only with the problem 
of state regulation of the insurance industry 
and does not concern itself with the other 
subjects which it was instructed to investi- 
gate and study, inasmuch as there is now 
pending before the present Legislature a 
resolve which would extend the life of this 
Commission to complete its duties with ref- 
erence to the other subject matters. 


History 


For over seventy-five years the insurance 
business had been secure in the belief that 
insurance was not commerce and that the 
regulation of insurance was exclusively 
within the province of the state. This be- 
lief originated in the year 1869, when the 
United States Supreme Court held in the 
case of Paul v. Virginia (8 Wall. 169) that 
insurance was not commerce. In the next 
three-quarters of a century the insurance 
industry developed various cooperative 
Practices including agreements respecting 
the rates charged for insurance in the well- 
founded conviction that since insurance 
was not commerce it could not be subject 
to the Sherman and other antitrust acts 
dealing with interstate commerce, 
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INSURANCE ROUND 


Insurance 
Round Table 


On June 5, 1944 the United States Su- 
preme Court by a 4 to 3 decision in United 
States v. South Eastern Underwriters Asso- 
ciation et al. [5 CCH Fire and Casualty 
Cases 194] (322 U. S. 533) upset this time- 
honored tradition when it held that the 
business of insurance was commerce; that 
when conducted across state lines, it was 
interstate commerce and therefore subject 
to the federal antitrust acts. On the 
same day the United States Supreme Court 
unanimously decided in the case of Polish 
National Alliance v. National Labor Relations 
Board (322 U. S. 643) that an insurance 
company was subject to the National Labor 
Relations Act because its operations af- 
fected commerce within the meaning of that 
Act. Thus, on the day of these decisions, 
many of the cooperative practices of the 
insurance industry, and certainly the prac- 
tice of concerted rate-making, were out- 
lawed. 

With the disintegration of the legal sub- 
structure of the insurance industry and the 
establishment of a new boundary between 
national and state power, it was manifest to 
Congress that the insurance industry would 
require a moratorium to become adjusted 
to this realignment of the distribution of 
power in our federal system. Accordingly, 
Congress enacted the McCarran Act, Pub- 
lic Law 15, effective March 9, 1945, which 
granted a limited exemption to the insur- 
ance business from the federal antitrust 
acts. That law provided for the continued 
regulation and taxation of the insurance 
business by the states; it made the Sherman 
Antitrust Act and other related acts inappli- 
cable to the business of insurance until 
January 1, 1948, but continued the ban of 
the Sherman Act against acts or agreements 
of boycott, coercion and intimidation. It 
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provided that on and after January 1, 1948, 
the various antitrust acts were to be appli- 
cable to the business of insurance “to the 
extent that such business is not regulated 
by state law.” Public Law 15 constituted 


an invitation by the federal government to 
the states to enact state legislation to occupy 
the field now controlled by the federal anti- 
trust laws, failing which the federal acts 
would apply after January 1, 1948. 


Said law reads [in part] as follows: 


“AN ACT to express the intent of the 
Congress with reference to the regulation 
of the business of insurance. 


“Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That the 
Congress hereby declares that the continued 
regulation and taxation by the several 
States of the business of insurance is in the 
public interest, and that silence on the part 
of the Congress shall not be construed to 
impose any barrier to the regulation or 
taxation of such business by the several 
states. 


“Sec. 2. (a) The business of insurance, 
and every person engaged therein, shall be 
subject to the laws of the several States 
which relate to the regulation or taxation of 
such business. 

“(b) No Act of Congress shall be con- 
strued to invalidate, impair, or supersede 
any law enacted by any State for the pur- 
pose of regulating the business of insurance, 
or which imposes a fee or tax upon such 
business, unless such Act specifically relates 
to the business of insurance: PROVIDED, 
That after January 1, 1948, the Act of July 2, 
1890, as amended, known as the Sherman 
Act, and the Act of October 15, 1914, as 
amended, known as the Clayton Act, and 
the Act of September 26, 1914, known as 
the Federal Trade Commission Act, as 
amended, shall be applicable to the business 
of insurance to the extent that such business 
is not regulated by State law. 


“Sec. 3. (a) Until January 1, 1948, the 
Act of July 2, 1890, as amended, known as 
the Sherman Act, and the Act of October 
15, 1914, as amended, known as the Clayton 
Act, and the Act of September 26, 1914, 
known ,as the Federal Trade Commission 
Act, as amended, and the Act of June 19, 
1936, known as the Robinson-Patman Anti- 


discrimination Act, shall not apply to the 
business of insurance or to acts in the con- 
duct thereof, 


“(b) Nothing contained in this Act shall 
render the said Sherman Act inapplicable 
to any agreement to boycott, coerce, or in- 
timidate, or act of boycott, coercion, or 
intimidation. 

“Sec. 4. Nothing contained in this Act 
shall be construed to affect in any manner 
the application to the business of insurance 
of the Act of July 5, 1935, as amended, 
known as the National Labor Relations Act, 
or the Act of June 25, 1938, as amended, 
known as the Fair Labor Standards Act 
of 1938, or the Act of June 5, 1920, known 
as the Merchant Marine Act, 1920. 


All-industry Committee 


In May, 1945, shortly after the enactment 
of Public Law 15, the so-called Insurance 
All-Industry Committee, composed of nine- 
teen organizations representing insurance 
carriers, agents and brokers, was organized 
at the invitation of the National Association 
of Insurance Commissioners to study the 
impact on the business of insurance of the 
federal antitrust acts and to suggest a pat- 
tern of rate regulatory legislation at the 
state level. The so-called All-Industry Bill 
(there is one for casualty and one for fire), 
which was proposed by this Committee, was 
a subsequent disapproval bill with a waiting 
period before filed rates could become ef- 
fective and contained a mandate to the 
Commissioner to review rates. This bill 
was approved by the National Association 
of Insurance Commissioners at Portland, 
Oregon, in June, 1946, but with the express 
qualification that it was merely recom- 
mended for enactment by those states 
which approved the principle of that kind 
of regulation. This bill met with substan- 
tial opposition from many segments of the 
industry, and particularly from insurance 
agents, brokers and independent com- 
panies, as being excessive regulation and 
unduly restrictive of free, fair, and open 
competition. 

Almost concurrently with the organiza- 
tion of the so-called All-Industry Commit- 
tee on May 9, 1945, the Committee on Laws 
of the National Board of Fire Underwriters 
by resolution appointed a subcommittee of 
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lawyers to study the legal aspects of the 
problems confronting the insurance in- 
dustry. The comprehensive fourth report 
of this subcommittee dealt with the ques- 
tion of adequate regulation under Public 
Law 15 and did much to clarify the subject. 
This subcommittee concluded that a prior 
approval bill (so-called number 1 bill) and 
a subsequent disapproval bill with a waiting 
period (so-called number 2 or All-Industry 
Bill) represented a greater degree of con- 
trol than was requisite to satisfy the re- 
quirements of Public Law 15. This same 
subcommittee concluded that a bill (popu- 
larly called the number 3 bill) providing for 
fling of rates but permitting their use 
immediately upon filing and subject to the 
subsequent disapproval of the Commis- 
sioner after a hearing, constituted adequate 
regulation; it further concluded that a bill 
(the so-called number 4 bill) containing the 
same provisions as in a number 3 bill, ex- 
cept that filings be made only as required 
by the Commissioner, would have a reason- 
able likelihood of being upheld as sufficient 
to meet the requirements of Public Law 15. 


Analysis 
of Proposed Rate Regulation 


It was with this background that the 
Commission studied and analyzed the vari- 
ous bills proposed for enactment in the 
Commonwealth of Massachusetts. In con- 
sidering the subject of rate regulation it 
was vital to keep in mind that it was the 
duty and object of this Commission to 
recommend a bill that was not only com- 
patible with the legal requirements of Pub- 
lic Law 15 but also and primarily a bill 
that would be compatible with the best 
interests of the public of this Common- 
wealth. It was recognized that there was 
no necessity for uniform rate regulatory 
laws throughout the nation and that the 
very invitation to the states to regulate was 
based upon the premise that state regulation 
should be moulded to fit the problems of 
each particular state, 

In this connection Justice Rutledge of the 
United States Supreme Court in the matter 
of Prudential Insurance Company v. L. George 
Benjamin, as Insurance Commissioner of the 
State of South Carolina (June 3, 1946) 
Stated: 


“Obviously Congress’ purpose was broadly 
to give support to the existing and fu- 
ture state systems for regulating and tax- 
ing the business of insurance. Moreover, 
in taking this action [enacting Public Law 
15] Congress must have had full knowledge 
of the nationwide existence of state sys- 
tems of regulation and taxation; of the fact 
that they differ greatly in the scope and 
character of the regulations imposed and of 
the taxes enacted; and of the further fact 
that many, if not all, include features which, 
to some extent, have not been applied gen- 
erally to other interstate business. Congress 
could not have been unacquainted with 
these facts and its purpose was evidently to 
throw the whole weight of its power behind 
the state systems, notwithstanding these 
variations.” 


Necessity for Free Competition 


Insurance is a business charged with a 
public interest, and the very characteriza- 
tion of the business as commerce and the 
consequent application to it of the federal 
antitrust laws clearly indicated the desira- 
bility of competition. The pattern of our 
economic structure is that of free enter- 
prise; the general purpose underlying the 
antitrust acts is that competition shall be 
free and fair and that the best regulator of 
prices is in the free marts of trade and in 
the free play of competition, not in the 
hands of private monopoly or of legislators 
or administrators. It seems reasonable, 
therefore, to accept the premise that the 
public interest is best met by a free market 
which offers reasonable competition. 

A recent speech entitled “Insurance— 
Bulwark of Free Enterprise,” delivered by 
Attorney General Tom C. Clark in New 
York on May 13, 1947, makes clear that 
this is the thesis upon which the conclusions 
of this Commission should be and are predi- 
cated. The Attorney General said in part: 


“The Sherman Act has properly been 
termed the Magna Carta of the free enter- 
prise system and the Bill of Rights of 
business. 

“Tt asserts the principle that enterprise 
and initiatve shall have the opportunity to 
compete in the market without fear of re- 
straint or combination, and free from 
reprisal by monopoly tactics. 
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“This law is only an application to busi- 
ness of the traditional and current American 
proposition that we shall have no favored 
class and no class government. 


“Let me emphasize that the antitrust laws 
do not involve any plan of government regu- 
lation or control of business. Their purpose 
and effect are quite the opposite. They 
contemplate a minimum of governmental 
interference with the freedom of enterprise. 
Individual businessmen are to be free to 
make their own decisions regarding produc- 
tion, distribution and prices. 


“There are those who would persuade the 
American people that government regula- 
tion and control are inevitable. We are 
told that, because of the complexities of 
modern life, the principles of free competi- 
tion and free enterprise are inadequate 
guides. 


“We are told that business needs more 
regulation instead of less. 


“Handing over some of our economic 
problems to governmental agencies is an 
easy way out. But partial government con- 
trol too frequently leads to complete gov- 
ernment control. Regimentation increases 
and feeds upon itself unless there is a con- 
tinuous, creative effort to reverse the trend. 
Only in the spirit of voluntary adherence 
to the principles of competitive enterprise 
lies the future of economic freedom of the 
individual, 


“IT know that you are equally familiar 
with the McCarran Act—Public Law 15. 
This Act recognized the applicability of the 
Sherman Act and gave the insurance com- 
munity an opportunity to rearrange its 
practices in conformity with competitive 
principles. 


“The extent to which the States shall regu- 
late insurance practices is, of course, one for 
their own determination. 

“The right course, however, is that which 
will preserve the delicate balance between 
sound insurance practice and freedom for 
competition. Other courses may invite the 
peril of complete government domination. 

“The wrong course would be unfortunate, 
perhaps tragic. An American insurance svs- 
tem fettered by endless and involved regulation 
must inevitably lose its strength and vigor.” 

After careful consideration and study, the 
Commission concluded that the so-called 


All-Industry Bill went far beyond the de- 
gree of regulation required under Public 
Law 15, was slanted in the direction of 
regimentation and bureaucratic control, and 
that experience with comparable laws jin 
other states had demonstrated that in prac- 
tice competition was stifled and monopoly 
encouraged. 


Flaws in All-Industry Bill 


That bill imposes upon the Commissioner 
the wholly impracticable duty of reviewing 
and approving thousands upon thousands of 
rates within a brief period of time. The 
detailed and particularized policing of rates 
involved in a law of this character would 
saddle the Commissioner with an impossible 
administrative task, substantially increase 
the expense to this Commonwealth of oper- 
ating the Insurance Department and would 
substitute the Commissioner’s judgment for 
that of experienced insurance underwriters. 

That type of bill which has a waiting pe- 
riod before filed rates become effective and 
which directs the Commissioner to review 
rates is in substance, and must operate in 
practice as, a prior approval law. The fu- 
ture is best measured by the experience of 
the past. Experience with prior approval 
laws in other states amply proves that the 
practical effect of such laws generally is to 
have but one rate charged by all companies. 
Under such laws deviations are almost a 
practical impossibility. Superintendent of 
Insurance Dineen has stated, for example, 
that even with a similar deviation provision 
in the New York law, which is similar to 
the above bill, over ninety-six per cent of 
all the 1,587,000 insured private passenger 
cars in New York State is written at the 
same initial rate. The net result is the non- 
participating stock companies and_ their 
agents are put in a competitive strait 
jacket, because the dividend of the partici- 
pating company becomes a legalized rebate. 
In other words, the so-called All-Industry 
Bill establishes in effect a double standard 
for insurers, one for participating carriers 
and another for nonparticipating carriers, 
in that the gross rates of both are subject 
to supervision and regulation but the net 
rates of participating carriers are subject to 
no supervision and regulation whatsoever. 
Since there is no provision for the regu- 
lation of dividends, a participating carrier 
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under that bill is free to make legalized 
rebates in the form of dividends, thus re- 
ducing the net cost of insurance far below 
that which nonparticipating insurers are re- 
quired to charge on the basis of their filings. 
That is an unfair competitive advantage in- 
herent in the bill. 


Under the aforementioned bill, all ele- 
ments or factors entering into rates, in- 
cluding commissions, are an integral part 
of the rates and therefore subject to ap- 
proval or disapproval by the Commissioner. 
We feel that it is not in keeping with our 
tradition of free enterprise that the agents’ 
and brokers’ freedom of contract to agree 
with insurers as to their rates of commis- 
sion be impaired by vesting an administra- 
tive official with the power to fix such 
commissions. 


The Commissioner of Insurance under 
that bill, by indirection at least, may, 
through his power to approve or disapprove 
rates, exercise unreasonable control over 
the expenses of operation and internal man- 
agement of insurance companies. We feel 
that it is not in the public interest to grant 
such power to any one individual holding 
an appointive office. 


Threat of Rate Wars Illusory 


Little credence can be given to the argu- 
ment that rate wars and cut-throat compe- 
tition will emerge if a less severely regulatory 
bill than the so-called All-Industry Bill is 
enacted. The experience of the past in this 
Commonwealth and elsewhere demonstrates 
that the pictured evils have not developed 
in states having a lesser degree of regula- 
tion, or no regulation at all, of insurance 
rates. These predictions overlook the fact 
that there is a vast body of existing state 
regulation designed to guard against in- 
solvency and that the recommended bills 
contain additional safeguards which would 
effectively forestall any such developments. 

For these reasons, therefore, we believe 
that it is in the public interest to adopt a 
less stringent but still adequate rate regu- 
latory law which will provide for reasonable 
competition in the business, for flexibility 
in rating procedure, and for protection to 
the public against excessive, inadequate or 
discriminatory rates. 


Recommendations 
for Rate Regulation 


This Commission, therefore, recommends 
for enactment two bills, which are appended 
hereto marked “A” (fire, marine and inland 
marine rate regulation) and “B” (casualty 
and surety rate regulation). The basic ele- 
ments of the recommended bills which pro- 
vide for adequate regulatory controls in the 
public interest include the following: 

1. Appendix A includes within its scope 
fire, marine and inland marine insurance but 
is not applicable to reinsurance other than 
joint reinsurance to the extent stated in 
Section 12, to ocean or “wet” marine so- 
called as distinguished from “dry” marine, 
to aviation insurance and to motor vehicle 
insurance. 

Appendix B includes within its scope 
casualty and surety insurance and specif- 
ically excepts reinsurance other than joint 
reinsurance to the extent stated in Section 
12, aviation insurance, workmen’s compen 
sation insurance and compulsory motor ve- 
hicle insurance, the latter two being social 
and compulsory types of insurance which 
are presently and have for many years been 
regulated by this Commonwealth. 

2. Insurance rates must be filed with the 
Commissioner of Insurance or his desig- 
nated representative either by the individual 
insurer or by a licensed rating organization 
and the Commissioner has the right to re- 
quire supporting information for such filing. 


3. Rating standards—namely, that rates 
be reasonable, adequate and not unfairly 
discriminatory—are established by which 
the lawfulness of rates may be measured. 

4. Rates are not subject to a waiting period 
or to the approval of the Commissioner and 
may be used immediately upon filing. 


5. The Insurance Commissioner is vested 
with power at any time upon his own initia- 
tive or upon complaint of any aggrieved 
person to investigate and determine whether 
the rates meet the statutory standards and 
after hearing to forbid their use if they do 
not. 

6. The Commissioner has authority 
through his licensing power and otherwise 
to control and supervise the operation of 
rating bureaus, including out-of-state bu- 
reaus, Membership.in such bureaus is not 
compulsory. 
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7. Member and subscriber companies of 
rating bureaus are permitted to deviate 
from bureau rates subject to the approval 
of the Commissioner of Insurance. Such 
deviations shall be effective for one year 
unless terminated sooner with the approval 
of the Commissioner. 


8. There is provision for appeal by 
minority members or subscribers of rating 
organizations to the Commissioner from the 
action of the rating organization relative to 
changes in or additions to bureau filings. 


9. A provision has been included that 
groups of insurance companies under the 
same general management and control are 
not prohibited from using the same rates or 
making the same filings. 


10. Joint underwriters, joint reinsurance 
and advisory organizations which assist in- 
surers in rate-making are permitted to 
operate subject to adequate regulation and 
periodical examination by the Insurance 
Commissioner. 


il. Provision is made for the recording 
and reporting of loss and expense experi- 
ence by insurance companies and the Com- 
missioner, insurers and rating organizations 
are permitted to consult with similar agen- 
cies in other states in regard to rate-making 
procedure. 


12. There is incorporated a provision in- 
suring to agents and brokers their freedom 
of contract in regard to commissions or 
other compensation. 

13. There are included ample statutory 
safeguards to insure speedy disposition of 
all cases in this Commonwealth, and the 
action or decision of the Commissioner is 
subject to judicial review. 


Recommendations 
for Other Regulatory Legislation 


The Commission also recommends the 
adoption of legislation contained in Appen- 
dices C, D, E, F and G, the purposes of 
which are explained briefly below: 

1. Appendix C. Since workmen’s com- 
pensation insurance is not regulated under 
the provisions of Appendix B, this legisla- 
tion is necessary in order to enable the 
present Bureau to continue to function and 
determine rates for workmen’s compensa- 


tion insurance to be submitted to the Com- 
missioner for his approval. 


2. Appendix D. This legislation was 
recommended by our Commissioner of In- 
surance and further regulates the forms to 
be used in writing accident and health in- 
surance and in addition regulates the rates 
to be charged. This type of insurance is 
not included in Appendix B because it is a 
distinctive type of insurance and is more 
closely analogous to life insurance than it is 
to casualty insurance. 


3. Appendix E. This legislation was 
recommended by our Commissioner of In- 
surance and is necessary in order that an 
insurance broker may continue to collect 
his commission from the insurance company 
rather than from the insurance buyer. 
Without this legislation the Robinson- 
Patman Act probably would prevent the 
payment of the commission by the company. 

4. Appendix F. This legislation was 
recommended by our Commissioner of In- 
surance and would change the present law 
dealing with rebates. Our statutes now 
exempt both inland and ocean marine from 
the prohibitions with reference to rebates. 
The recommended legislation would amend 
the law so that only ocean marine is 
exempted. 

5. Appendix G. This legislation is based 
upon three petitions of our Insurance Com- 
missioner—current legislative documents 
Senate 474, 475 and 476—and deals with the 
regulation of unfair practices. The recom- 
mended bill defines eight unfair methods of 
competition and unfair or deceptive acts or 
practices and gives the Commissioner the 
right, after a hearing, to issue cease-and- 
desist orders for any violations of the de- 
fined practices. Provision is made for a 
judicial review of his order. For undefined 
unfair practices the Commissioner is em- 
powered to hold a hearing and, if he finds 
an unfair practice, to make a report to the 
Attorney General setting forth his findings. 
If the violation continues, the Commissioner 
may, through the Attorney General, bring 
proceedings in the courts of this Common- 
wealth to enjoin and restrain the continu- 
ance of such method of competition, act or 
practice. A fine not to exceed five thousand 
dollars is provided for each violation of a 
cease-and-desist order of the Commissioner. 
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What the Courts 
Are Doing 


COMPREHENSIVE 
AUTOMOBILE INSURANCE 


By S. Sanford Levy, Member of the 
New Orleans Bar 
ECAUSE THE SUBJECT of compre- 
hensive automobile insurance is of so 
recent an origin, the case of Hemel v. State 
Farm Mutual Automobile Insurance Company, 
26 CCH AutTomosILe CAsEs 805, has caused 
considerable discussion. 


The insured in this case contended that 
he was entitled to recover under the “com- 
prehensive” coverage provisions of the policy 
contract to reimburse him for damage suf- 
fered to his automobile, notwithstanding the 
fact that the damage to his automobile may 
have been the result of faulty lubrication. 


Decision of Court of Appeal 


On an appeal from an adverse decision, 
the Court of Appeal for the Parish of Orleans 
(the court having original appellate juris- 
diction of all cases involving less than $2,000) 
found for the plaintiff, and gave as part of 
its reasons for judgment the following: 


“In paragraph ‘C’ there is no exception to 
the coverage of the policy except collision 
and upset. No reference is made to any 
other part of the policy to which an insured 
might look for further exclusions or quali- 
fications of the coverage, so that if this 
paragraph stood alone, the policy could 
not be the subject of but one interpretation. 
It would cover every damage to an auto- 
mobile except collision or upset. Moreover 
it is called ‘Comprehensive’, which means 
extensive and embracing much. In the exclu- 
sion clause we find that there are several 
other exceptions to the coverage not men- 
tioned in paragraph ‘C’ so that the effect 
1s ambiguous, contradictory and misleading. 
In coverage ‘C’ the insurer assumes the 


risk of all damage to the insured’s auto- 
mobile from ‘any cause’ except collision 
and upset and in the exclusion clause there 
is contained a denial of this comprehensive 
coverage because of other exceptions which 
render the coverage much less comprehensive. 


“While it must be conceded that the para- 
graph referred to is clear enough, it contains a 
statement to the effect that the liability of 
the insurer is limited by the exclusion con- 
tained in the policy. Nevertheless, there 
is no such intimation in paragraph ‘C’, which 
contains no reference to any other exclu- 
sions than those mentioned in that para- 
graph—collision and upset. The result, 
therefore, is, in our opinion, ambiguous. 


“When the policy is so worded that the 
insurer ‘agrees to pay for loss or damage 
to the automobile due to any cause, except 
collision or upset’, it naturally would lead 
the insured to believe that the only exclu- 
sions from coverage are collision and upset, 
and he is lulled into a sense of security that 
the exclusions do not contain other restric- 
tions from the stipulated insurance. ... I 
can see that this particular contract pro- 
duces a most confusing situation in its in- 
consistencies of statement and that these 
contradictory clauses operate as a trap to 
catch the unwary. ... But, apart from this, 
I believe that there is a stronger reason 
which prompts a decision in plaintiff’s favor. 
The exclusion relied upon by the defendant, 
under which it seeks to escape liability and 
as pertains to the discussion reads: 


“*This policy does not apply ... (i) under 
coverage ‘C’... to mechanical or electrical 
breakdown.’ 


“What is meant by mechanical breakdown? 
Does it mean that, if the generator of the 
car should cease to function properly and 
subsequently a fire started as a result of the 
defect, the insurer would not be liable? Or, 
suppose a spark from an outside source 
caused a breakdown of the motor, would lia- 
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bility ensue? If the clause read that no liability 
would result for loss or damage due and CON- 
FINED to mechanical breakdown, it would be 
easy to solve these questions. But to say that 
the policy does not apply to mechanical 
breakdowns leaves the door open to all 
sorts of interpretations where a mechanical 
breakdown causes a fire or vice versa, Hence, 
I regard the exclusions to be ambiguous and, 
therefore, unenforceable.” 


Supreme Court Holding 


The Supreme Court for the State of Lou- 
isiana (the court of last resort in Louisiana) 
granted writs of certiorari to the Court of 
Appeal and, disregrading all of the well- 
reasoned arguments of the Court of Appeal, 
held: 


“When consideration is given to the entire 
policy contract, effect being given each clause, 
it is our opinion that such loss or damage to 
the subject automobile was a risk clearly 
and specifically excluded from coverage. 


“It is argued, however, that since the com- 
prehensive clause declares that the insurer 
agrees to pay for damage to the subject 
automobile due to any cause except those 
caused by collision or upset, that any further 
exception in the policy, such as is found 
in this policy under the heading EXCLU- 
SIONS, is not contradictory and inconsistent 
with the comprehensive clause but is a trap 
to the unwary and, consequently, should 
be construed against the insurer. Under 
the facts in this case the plaintiff’s conten- 
tion is untenable for as was very aptly 
pointed out by Chief Justice Hughes of the 
United States Supreme Court in Williams 
v. Union Central Life Insurance Co., 291 
U. S. 10, ‘While it is highly important that 
ambiguous clauses should not be permitted 
to serve as traps for policyholders, it is 
equally important, to the insured as well 
as to the insurer, that the provisions of in- 
surance policies which are clearly and defi- 
nitely set forth in appropriate language, and 
upon which the calculations of the company 
are based, should be maintained unimpaired 
by loose and ill-considered interpretations.’ 


“The face of the policy in this case shows 
that the limit of the company’s liability 
against each coverage shall be as stated 
therein and subject to all of the terms 
thereof having reference thereto, and, as 


previously pointed out, in the very preamble 
the insured’s attention is called to the fact 
that the coverages included in the insuring 
agreements are ‘subject to the limits of lia- 
bility, exclusions, conditions and other terms 
of this policy’. The coverage clauses as well 
as the exclusions and conditions of-the policy 
are all written in the same size type and are 
separated under the respective headings. 
These are in the same bold-faced type in the 
center of the contract, thus: INSURING 
AGREEMENTS — EXCLUSIONS — CON- 
DITIONS. These provisions and their re- 
spective heads are all given the same uniform 
prominence and it is difficult for us to con- 
ceive in what manner the insured could have 
been trapped if he read the provisions of 
his contract. This is not comparable to a 
contract where the coverages are given in 
bold type or in a conspicuous part of the 
contract while the limitations and exclusions 
are in some inconspicuous part in much 
smaller type, more difficult to read, and are 
couched in language that might be mis- 
leading to the average person.” 


Thus, the Supreme Court completely ig- 
nored the many factors which the Court of 
Appeal pointed out in its opinion, and failed 
to comment upon its own decision—strongly 
relied upon by the defendant insurance com- 
pany—in the case of American Manufacturing 
Company v. National Union Fire Insurance 
Company, 203 La. 515, wherein the court 
held: 


“But that clause cannot be regarded as a 
snare to catch the unwary, because imme- 
diately following the coverage clause and 
connected with it, is the phrase ‘except as 
herein provided’. ” 

In the Hemel case the only words used “im- 
mediately following the coverage clause and 
connected with it” were the words “except 
collision and upset.” The exclusion clause 
which the defendant company relied upon 
not only did not immediately follow the 
coverage clause, but was not even on the 
the same page. 


May Insurers Now Relax? 


Notwithstanding this decision, I would 
hesitate to recommend to the insurance 
carrier that it take comfort from the deci- 
sion; rather I would express the opinion that 
the decision will mark the beginning of the 


‘oonuirurvnanvanenovovuvvvanneenenoeenvvnativeegyeccatuecceneeeenee cute anataceeegececeueronegvanggnerecuoutevaseavenedtovnueasaveeenegeeauectuaveerseenaoccccvcvtneveenenggconccagsannnneeneenvecsvvaegnaneaccucctavseeenanerevcuvavaneengngvneusnnssieaeeuvatcineensves tutti itt 


PAGE 520 


ILJ—JUNE, 1947 





returnil 
what is 
row m 
It wi 
nothing 
“comp! 
define 
it has 1 
judges 
policy | 
was iSS 
tracts 
from tl 
is dout 
prehen 
words 


Come 
Cove: 


Aut 
signed 
they h 
ent “c 
of “fri 
tition” 
under 
an all. 
all of | 
and di 
and, 1 
before 
ever. 
the pc 
the a 
larger 
tionar 
prehe: 
inclus 
policy 
“full | 
have, 
appea 
prove 

The 
when 
indica 
tions’ 
the p 
hensi 
sive” 


ywonntitit 


returning swing of the pendulum, and that 
what is today “sauce for the goose” tomor- 
row may become “sauce for the gander.” 


It will be seen that the decision has added 
nothing whatever to the interpretation of 
“comprehensive coverage.” It has failed to 
define the term “mechanical breakdown”; 
it has in no way clarified the points which the 
judges of the Court of Appeal raised. The 
policy contract sued upon in the Hemel case 
was issued prior to 1940, while the policy con- 
tracts issued today contain many revisions 
from the original form. As a matter of fact, it 
is doubtful that many of the so-called “com- 
prehensive forms” any longer contain the 
words “loss due to any cause.” 


Comprehensive 
Coverage Development 


Automobile policies originally were de- 
signed as policies of “indemnity”; and while 
they have retained that basic form, consist- 
ent “competition” has caused the insertion 
of “frills.” Several years ago this “compe- 
tition” must have caused an alert insurance 
underwriter to decide that he would produce 
an all-inclusive form which would include 
all of the older coverages such as fire, theft, 
and damages caused from force of elements, 
and, in addition, many new losses never 
before contemplated by any coverage what- 
ever. It may be that the underwriter gave 
the policy form its name, or it may be that 
the advertising department of one of the 
larger companies sought refuge in the dic- 
tionary and came up with the word “com- 
prehensive.” Certainly this was the most 
inclusive word that could be found for a 
policy intended to appear to give the assured 
“full coverage.” This policy certainly did 
have, and probably still has, much “sales 
appeal,” although its underwriting has not 
proved too profitable. 


The form of policy was still in its infancy 
when that oldest of all teachers, experience, 
indicated the need of more and more “excep- 
tions” and “exclusions.” Today, although 
the policy may retain its name “compre- 
hensive,” it is far from being “comprehen- 
sive” in scope. It merely creates an erroneous 
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conception of coverage and tends further to 
confuse an already too confused insured. 


Curse of Exceptions 


It~is generally conceded that the rates 
charged for automobile insurance are inade- 
quate and that too much of that type of 
business may prove disastrous; yet each year 
policy forms intended to broaden the cov- 
erage to the insured are devised. Since the 
experience does not improve, it becomes 
necessary to “except” and “exclude” from 
the originally broadened coverages, so that the 
policy becomes a very lengthy document of 
coverages—insuring agreements—then ex- 
ceptions and exclusions. 

When will the insurance carriers awake 
to the necessity of discarding all present 
forms and starting all over again with the 
basic form? When will they eliminate the 
“frills” and issue a basic policy for a basic 
premium, leaving the “frills” for endorse- 
ment to be paid for specifically by additional 
premium by the insured who wants them? 

There is no reason why an insurance car- 
rier cannot issue a truly “comprehensive” 
form of coverage—without exceptions and 
exclusions—for an adequate premium pay- 
able by an insured who wants just such 
coverage and there is no reason to label 
a policy “comprehensive” but fill it with 
“exceptions” and “exclusions” which make 
it anything but “comprehensive,” and then 
depend upon a court’s interpretation to 
avoid the payment of claims. 


If there is no reason to deceive the policy- 
holder, why not rearrange the policy so that 
the full extent of the coverage and each and 
every exception and exclusion are contained 
in one paragraph? Certainly as pertains to 
specific items of coverage this would not 
work a hardship. 


With all courts generally disregarding the 
rule of stare decisis, a decision, such as in 
the Hemel case, favorable to the insurance 
carrier today, may well become one favor- 
able to the assured tomorrow. 


[The End] 
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“He that is surety for a stranger, shall smart for it, and he.that hateth surety- 


ship is sure.””—Solomon. 
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Page 
Bailee’s Liability 
Car stolen from garage—(D. C.) 528 
Car stolen from parking lot (R. I.) 530 
Carrier's Liability 
Pedestrian injured — Unprotected 
safety zone (La.) 538 
U-turn made in middle of block 
(Tenn.) ... 537 
Children 
Running into side of truck (Pa.) 533 
School area—Struck by door (Cal.) 529 
Discovered Peril—Wrongful death— 
Pedestrian crossing road (La.) 526 
Emergency 
Policeman thrown from _ running 
board (Pa.) 526 
Streetcar-truck collision (Cal.) 534 
Host’s Liability 
Falling asleep at wheel (Ore.) 524 
Attention diverted (Ind.) 535 
Lapse of vigilance (Ore.) .. os ae 
Speed—Driving statute (Va.) 7 
Insurer's Liability 
Comprehensive coverage—Mechani- 
cal breakdown exclusion (Tenn.) 
Cooperction clause breached—Tort- 
feasor released (Ill.) 
Garage liability—“‘In charge of” ex- 
clusion (Cal.) . 
Public conveyance exclusion — 
“Share-the-ride” plan (Mich.). 
Service station’s insurer v. owner’s 
insurer (Va.) 


Page 

Insurer’s Liability (Cont'd) 

Wilful, wanton or reckless con- 
duct (Mass.) 

Workmen returning from job site— 
Scope of employment (La.) 

Last Clear Chance—Pedestrian injured 
on edge of road (Va.) 

Lookout—Highway workman injured 
—Painting divisor line (Pa.) 

Owner’s Liability—Son driving—Im- 
plied consent (Cal.) 

Property Damage 
Animals—Proxtmate cause (Tenn.) 
Radius of headlights (La.) 

Truck brake fa Lessee’s lia- 
bility (Pa.) 

Railroad Crossing Collision—W igwag 
signal—Trap (C val.) 

Reimbursement — Collision bene fits — 
False subrogation executed (La.) 

Respondeat Superior 
Incompetent truck driver — Child 

trespasser injured (Tenn.) 
Scope of employment (Ky.) 
Status of labor campers (Wash.) 
Work parole agreement—Unauthor- 


ized use of car (La.) 


Speed—Swaying — truck-trailer—Bicy- 


clist injured (Mass.) 
Unavoidable Accident—Brake failure 
—Manufacturing defect (Cal.) 
Violation of Statute—Right of way 
Entry on amber light (IIl.) 
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““SHARE-THE-RIDER” INJURED 


(MICHIGAN) 


e Garnishment proceeding 
Public or livery conveyance exclusion 





Plaintiff was injured while riding home 
from work with fellow employees pursuant 


to a share-the-ride arrangement, under which 
she paid defendant driver $2.50 per week 
for transportation. After obtaining a default 
judgment against the owner and driver of 
the car, plaintiff then obtained a writ of 
garnishment against the insurer of the ve- 
hicle. Under the terms of the policy, lia- 
bility was excluded while the automobile 
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was used as a public or livery conveyance 
unless such use was specifically declared in 
the policy and a premium charged for tt. 
The insurer contended that it was not liable 
for damages to plaintiff because the auto- 
mobile was being used as a livery convey- 
ance at the time of the accident. The court 
thought otherwise. “ ‘The term public con- 
veyance means a vehicle used indiscrim- 
inately in conveying the public, and not 
limited to certain persons and particular 
occasions or governed by special terms. The 
words public conveyance imply the holding 
out of the vehicle to the general public for 
carrying passengers for hire. The words 
livery conveyance have about the same mean- 
ing’”” Judgment against the insurer was 
afirmed.—Allor, etc. v. Dubay et al., Key- 
stone Mutual Casualty Company, Garnishee 
Defendant, Appellant. Michigan Supreme 
Court. Filed April 8, 1947. 27 CCH Avuto- 
MOBILE CASES 146. 

Vandeveer & Haggerty, 1919 Dime Building, 


Detroit 26, Michigan, for Garnishee Defendant, 
Appellant. 


Bert V. Nunneley, Nunneley & Nunneley, 221 
Mt. Clemens Savings Bank Building, Mt. 
Clemens, Michigan, for Plaintiff, Appellee. 


CHASING A MULE 


(TENNESSEE) 


@ Fall v. physical contact with car 
Speed of driver 


A venturesome mule and a filly pushed 
open the pasture gate and, when they reached 
the highway, stopped and carefully looked 
both ways. At this time defendant, travel- 
ing at a speed of fifty miles per hour, saw 
the stock on the road and began blowing 
his horn. The mule and the filly took to 
their heels down the road as fast as they 
could. Defendant was following them, blowing 
his horn constantly, but without decreasing 
his speed, for a distance of 400 yards, when 
the mule either fell on the highway or was 
struck by defendant’s car. 


The court was unable to escape the con- 
clusion that the trial judge had erred in 
denying plaintiff a recovery. “We think the 
defendant was guilty of negligence and per- 
haps of gross negligence. The weight of 
the evidence warranted the conclusion that 
the car actually struck the mule. But if it 
were otherwise, we think that by a prepon- 


AUTOMOBILE 


derance of the probabilities the fall of the 
mule was due to the fact that it was being 
forced by defendant to run down the high- 
way some 400 yards or more at the height 
of its speed, and that defendant’s conduct 
in this respect either caused or contributed 
materially to the fall on the pavement and 
the consequent death.” Judgment for de- 
fendant was reversed and entered for plain- 
tiff—Townsend v. Lewis. Tennessee Court 
of Appeals, Western Section, Jackson. Filed 
April 15, 1947. 27 CCH AutTomosILEe CASES 
258. 

Maddox, Maddox & Lassiter, 
Tennessee, for Plaintiff in Error. 


G. C. Crider, Huntingdon, Tennessee, for De- 
fendant in Error. 


Huntingdon, 


SCHOOL GIRL HIT 
ON EDGE OF ROAD 


(VIRGINIA) 
e@ Last clear chance 


The fifteen-year-old plaintiff left her 
home, turned south to her left, and started 
walking toward the village to catch the 
schoo] bus. Some 600 feet from her home 
plaintiff was struck from the rear by an 
automobile driven by defendant. Plaintiff 
said that she had been walking on the edge 
of the hard surface on her left side of the 
road; that it was a clear day; and that she 
could be seen for a distance of three tenths 
of a mile. The girl was knocked into the 
ditch. On the other hand, defendant stated 
that it had been a foggy morning and that 
the girl had appeared on the road in the 
midst of the fog. 


The court was of the opinion that the 
jury was well warranted in accepting plain- 
tiff’s version. The position of the body and 
glass on the left of the road, and the fact 
that the girl’s lunch box, books, and shoes 
were in the ditch on the left, supported 
plaintiff. If she had been struck on the 
right-hand side, as defendant contended, she 
would have been knocked through the air 
more than ten feet to the left by the car 
as it twisted to the right. There was no 
error in the instructions submitting the last- 
clear-chance doctrine. The morning was 
clear, the road was straight, and defendant 
could have seen plaintiff for three tenths 
of a mile. It was her duty to blow her 
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horn, slacken her speed, or drive on the 
other side of the road. Judgment for plain- 
tiff was affirmed.—Stuart v. Coates, etc. 
Virginia Supreme Court of Appeals. April 
21, 1947. 27 CCH AvutTomosite Cases 200. 

R. O. Norris, Jr., Alexander H. Sands, for 
Plaintiff in Error. 


Dabney Overton, George E. Allen, for De- 
fendant in Error. 


ASLEEP AT WHEEL 


(OREGON) 
© Host’s liability 
Gross negligence construed 


While plaintiff was riding in defendant’s 
car, and while he was sleeping, defendant 
also fell asleep, and the car went off the 
road. Plaintiff alleged that at the time of 
the accident he was a paying passenger, 
having purchased $1.10 worth of gasoline 
for defendant. The complaint asserted two 
causes of action, one charging gross negli- 
gence and the other charging ordinary neg- 
ligence. Defendant filed a motion to require 
plaintiff to elect, which motion was sus- 
tained, and plaintiff elected to proceed on 
the theory of ordinary negligence. The trial 
court sustained defendant’s motion for in- 
voluntary nonsuit. On appeal, the reviewing 
court held that it was error to sustain the 
motion requiring plaintiff to elect and that 
the joinder of the two counts was proper. 


Was there evidence of gross negligence? 
For falling asleep at the wheel to constitute 
gross negligence, the danger of falling asleep 
must be appreciated. Defendant drove a 
bantam automobile over a road surfaced 
with loose rock and gravel, at a speed of 
fifty miles per hour at four o’clock in the 
morning. He knew he was sleepy, but not- 
withstanding this knowledge, he continued 
to drive and did fall asleep, thereby per- 
mitting the car to leave the road. This 
constituted evidence of conduct which in- 
dicated an indifference to the probable con- 
sequences of the act and a reckless disregard 
of the rights of others. It was a question 
of fact as to whether or not plaintiff was 
guilty of contributory negligence in being 
asleep at the time of the accident, and as to 
whether that negligence proximately con- 
tributed to the accident. Judgment of the 
lower court was reversed and the cause 


remanded.—Smith v. Williams. Oregon 
Supreme Court. March 25, 1947. 27 CCH 
AUTOMOBILE CASEs 212. 

' H. E. Slattery, Eugene, Oregon, for Appel- 
ant, 


Frank S. Senn, Senn, Recken & Recken, Port- 
land, Oregon; David B. Evans, Eugene, Oregon, 
for Respondent. 


SPEEDS ON CURVE 


(LOUISIANA) 


@ Respondeat superior 
Work parole agreement 
Unauthorized use of vehicle 


Under the terms of a “work parole agree- 
ment,” Paul Guidry, an inmate of the Louisi- 
ana State Colony and Training School, was 
released to work for defendant, who agreed 
to furnish room, board and laundry and to 
pay Guidry, a high-grade moron, $20 per 
month for his services as general helper. 
The instrument further recognized the con- 
tinuation of the relationship between Guidry 
and the colony as that of ward and institu- 
tion. While making a trip to another state, 
defendant left one of his cars locked in the 
garage and the keys in his desk. Guidry 
located the keys and drove defendant’s car 
on several occasions, each time accompanied 
by plaintiff. On the occasion in question, 
Guidry failed to negotiate a curve in the 
highway while driving at an estimated speed 
of 102 miles per hour. 


It was argued that defendant was negli- 
gent because, knowing the deficient mental 
status of Guidry, he had failed to provide 
proper and ‘adequate supervision, custody 
and contro] of Guidry during his absence; 
and that he was imprudent in leaving his 
automobile and keys where Guidry could 
have access to them. The court thought the 
contention was unfounded. There was no 
evidence that defendant had the slightest 
intimation that Guidry knew how to operate 
an automobile or that he was likely to use 
the automobile which had been left locked 
in the garage. Judgment for defendant was 
affirmed.—Scott v. McCrocklin et al. Louisi- 
ana Court of Appeal, Second Circuit. March 
27, 1947. 27 CCH AvutTomosiLe Cases 239. 

Broyles & Davis, Shreveport, Louisiana, for 
Plaintiff, Appellant. 


Love & Bailey, Jackson & Mayer, Shreveport, 
Louisiana, for Defendants, Appellees. 
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FALSE SUBROGATION EXECUTED 


(LOUISIANA) 


e Reimbursement 
Collision benefits 
Condition precedent 


Prior to collecting from plaintiff, his col- 
lision insurer, defendant received for per- 
sonal injuries and damage to his automobile 
more than $12,000, for which he executed 
a full release to those responsible for the 
collision. At the time he received the col- 
lision insurance money from plaintiff, de- 
fendant executed a subrogation, in which he 
concealed the fact that he had previously 
settled his claim, stated that no settlement 
had been made, and agreed to assist plaintiff 
in prosecuting its claim against those re- 
sponsible for the accident. The policy pro- 
vided, that the insurer, in the event of loss, 
would be subrogated to all the insured’s 
rights of recovery, and that the insured 
should do nothing after loss to prejudice 
such rights. By signing the release, de- 
fendant made himself powerless to execute 
a valid subrogation in favor of his insurer 
as required of him under the terms of the 
policy as a condition precedent to his right 
to recovery thereunder. The payment to 
defendant by plaintiff was made as a direct 
result of misrepresentation and false state- 
ments, and the trial court correctly gave 
judgment for its return.—Travelers Fire In- 
surance Company v. Ackel. Louisiana Court 
of Appeal, Second Circuit. March 27, 1947. 
27 CCH AUTOMOBILE CASEs 252. 

Gahagan & Pierson, Natchitoches, Louisiana, 
for Defendant, Appellant. 


Watson & Williams, Natchitoches, Louisiana, 
for Plaintiff, Appellee. 


SERVICE STATION’S INSURER 
v. OWNER’S INSURER 


(VIRGINIA) 


e Omnibus coverage 
Service station exclusion 
Statute construed 


Having run out of gas, the owner of the 
car turned it over to the employee of a 
nearby service station. While driving the 
car into the station to fill the tank, the 
employee negligently struck and seriously 
injured a man on the premises. The in- 
jured party recovered a judgment against 


the driver and the operator of the service 
station, which Lumbermens Mutual Casu- 
alty Company, as insurer of the operator, 
was forced to satisfy. Lumbermens then 
brought an action against Indemnity In- 
surance Company of North America, which 
had issued a policy to the owner of the 
automobile, to recover the amount it had 
been forced to expend. In the tort action it 
was determined that the service station em- 
ployee was acting within the scope of his 
employment at the time of the accident. 
The policy issued to the owner of the car 
provided omnibus coverage for a permissive 
user of the vehicle, but excluded coverage 
for the operation of the car by an operator 
or employee of a garage or service station. 

Lumbermens contended that the restric- 
tion on the use of the car by any party 
within the garage exclusion in the owner’s 
policy was without legal effect because such 
restriction was contrary to the express man- 
date of the pertinent provisions of the 1934 
amendment to Code Section 4326, which 
required liability insurers to provide omni- 
bus coverage. Construed the court: “The 
1934 amendment required every automobile 
liability policy sold in Virginia to contain 
an omnibus clause extending the same cov- 
erage as that given the named insured to 
one legally operating the car with the own- 
er’s permission, express or implied. This 
does not mean that the owner of a motor 
vehicle is compelled to carry liability insur- 
ance, nor does it mean that the insured and 
the insurer may not agree to incorporate in 
their contract reasonable restrictions of cov- 
erage as to time, place, use and injuries.” 
Judgment for defendant was affirmed.— 
Lumbermens Mutual Casualty Company v. 
Indemnity Insurance Company of North 
America. Virginia Supreme Court of Ap- 
peals. April 21, 1947, 27 CCH AUTOMOBILE 
CAsEs 263. 


HIGHWAY WORKMAN INJURED 


(PENNSYLVANIA) 


© Bending over divisor line 
Lookout 


Plaintiff, an employee of the highway de- 
partment, observed a place in the divisor 
line which needed painting. When he was 
about a foot or two from the divisor line, 
he looked to his left and saw a truck ap- 
proaching approximately 1,000 feet away. 
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He then looked to his right and observed 
defendant’s automobile approaching on its 
right side of the road at a distance of some 
200 feet. Believing himself to be in no 
danger, plaintiff stooped down, freshened the 
divisor line, and was straightening up when 
defendant’s car ran into him. Defendant had 
a space of nineteen feet in which to pass 
plaintiff in safety. Plaintiff and defendant 
were neighbors and well acquainted. De- 
fendant knew that plaintiff was employed by 
the highway department and knew the type 
of work he did. He recognized the state 
highway truck at the edge of the road and 
was fully aware of its significance. At both 
ends of the highway were warning signs in- 
forming travelers that men were at work 
on the road. 


The court thought it obvious that defend- 
ant had been negligent and that the trial 
court had erred in setting aside the verdict 
for plaintiff and entering judgment n. o. v. 
for defendant. Plaintiff had been standing 
in plain view long enough for defendant 
to see and avoid him in the exercise of 
reasonable care. Plaintiff was not a pedes- 
trian with no other care than his own safety, 
but was at work on a highway and was not 
required to keep a continual lookout. Judg- 
ment for defendant was reversed. Birnesser 
et al. v. McGath. Pennsylvania Supreme 
Court, Western District. Filed April 14, 
1947. 27 CCH AvutToMmoBILE CAsEs 259, 

Thompson Bradshaw, Beaver Trust Building, 
Beaver, Pennsylvania, for Defendant, Appellee. 


Ralph H. Behney, State Workmen's Insurance 
Fund; T. McKeen Chidsey, Attorney General, 
Harrisburg, Pennsylvania; Harry M. Jones, 1530 
Park Building, Pittsburgh, Pennsylvania; A. G. 
Helbling, Beaver Falls, Pennsylvania, for Plain- 
tiffs, Appellants. 


PEDESTRIAN'S APPARENT PERIL 





(LOUISIANA) 


e Diagonally crossing road 
Wrongful death 


The decedent did not look for traffic as 
he started diagonally across the busy thor- 
oughfare, away from the intersection. After 
he had proceeded a short distance into the 
road, he did glance to the left and, seeing 
defendants’ oncoming car, broke into a run. 
Mere proof of the decedent’s negligence 
was not a defense to the action brought by 
his widow unless his negligence occurred 


at a time when it was no longer possible 
for the person operating the oncoming car 
to bring it to a stop before striking the 
pedestrian. The weight of the evidence was 
to the effect that the decedent stepped into 
the street while the car was still at some 
distance; that instead of stopping, defendant 
driver attempted to swerve around the de- 
cedent; and that as she swerved to the left, 
the decedent noticed the car for the first 
time and in his fright started to run. Only 
then did defendant driver apply the brakes 
in an effort to stop. 


Ruled the court: “Instead of attempting 
to stop as she could have done, defendant 
did not apply her brakes but attempted to 
swerve around the decedent. This was the 
proximate cause of the unfortunate accident. 
She had the last clear chance to avoid it— 
she did not do so. The doctrine of dis- 
covered or apparent peril is applicable.” 
Judgment for plaintiffs was amended to 
increase the amount of the award, and as 
amended was affirmed.—Paquet et al. v. 
Renken et al. Louisiana Court of Appeal, 
Parish of Orleans. April 21, 1947. 27 CCH 
AUTOMOBILE CASES 168. 

Cobb & Saunders, Charles D. Marshall, for 
Plaintiffs, Appellees. 


St. Clair Adams & Son, for Defendants, Ap- 
pellants. 


POLICEMAN TOSSED 
FROM RUNNING BOARD 


(PENNSYLVANIA) 


e Guiding truck to hospital 
Contributory negligence 
Emergency 


“Ordinarily one who unnecessarily rides 
on the running board of an automobile and 
is injured is guilty of contributory negli- 
gence as a matter of law. But it is not con- 
tributory negligence, as a matter of iaw, 
for a plaintiff to expose himself to danger 
in a reasonable effort to save life or injury.” 
Plaintiff, a police officer, was guiding de- 
fendants’ truck driver, who was conveying 
a severely injured passenger to a hospital, 
through heavy traffic. The truck collided 
with a standing ice truck, overturned and 
threw the police officer from the running 
board. The trial court nonsuited the action 
brought by the police officer against the 
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owner of the truck and the owner of the 
standing vehicle to recover for the injuries 
he had sustained in the accident. 

In reversing, the upper court declared: 
“It was not unnatural and improper for the 
oficer to stand upon the running board so 
that in blowing his whistle to open and di- 
rect trafic he would be in plain sight of 
other users of the highway. This is the 
ordinary and usual method adopted by 
policemen in similar situations. . . . In the 
congested traffic conditions then prevailing 
it would have been futile for the officer to 
have climbed in the dump truck where ob- 
viously his presence would have been ob- 
scured and his object frustrated. It would 
have been equally ineffective to have com- 
mandeered another vehicle which, in heavy 
traffic, would be apt to be separated from 
the truck. Even though subsequent or more 
mature judgment might have indicated that 
plaintiff secure a safer position, yet in the 
existing emergency with which he was con- 
fronted, plaintiff was not required to exer- 
cise his best judgment.” The question of 
contributory negligence was for the jury, 
and judgment of nonsuit was reversed.—De- 
Gregorio et al. v. Malloy et al. Pennsyl- 
vania Supreme Court, Eastern District. Filed 
April 14, 1947, 27 CCH AvutomosiLe CAsEs 
261. 


Frank F. Truscott, City Solicitor, I. G. Gor- 
don Forster, John J. K. Caskie, Assistant City 
Solicitors, Seventh Floor, City Hall Annex, 
Philadelphia, Pennsylvania, for Plaintiffs, Ap- 
pellants. 


Robert S. Detweiler, George H. Detweiler, 
2518 Lewis Tower, Todd Daniel, Henry Temin, 
1420 Walnut Street; George L. Cogan, Samuel 
S. Herman, 225 Broad Street Station Building, 
Philadelphia, Pennsylvania, for Defendants, Ap- 
pellees. 


HOOD THROWN BACK 
AGAINST CAR 


(TENNESSEE) 


@ Broken hood latch 
Comprehensive coverage 
Mechanical breakdown exclusion 


The hood latch on the insured’s car broke, 
and the wind created by the moving vehicle 
threw the hood up and back against the 
front of the car. Comprehensive coverage 
under a policy issued by the insurer pro- 
vided for loss of or damage to the automo- 
bile, except by collision, but included fire, 


TT 
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theft and windstorm. The insurer contended 
that it was relieved of liability for the loss 
by the exclusion clause which prohibited 
recovery for damage due and confined to 
mechanical breakdown or failure, unless such 
damage was the result of other loss cov- 
ered by the policy. The insured argued that 
the expression “confined to” was meant to 
“restrict the exclusion to the actual part 
which broke,” and that the insurer was 
relieved only from payment for repair of 
the defective part and was obligated to pay 
for the damage done to any other part of 
the automobile by the breaking of the de- 
fective part. 

The court agreed with the insurer that 
the expression “confined to” meant that the 
exclusion would not apply to any damage 
done to the car by reason of an intervening 
cause, but would apply to any damage done 
to any part of the automobile solely by 
reason of the mechanical breakdown. “It is 
clear,” the court concluded, “that the in- 
surer was attempting to avoid liability for 
any damage to the automobile caused solely 
by mechanical defects, but to remain liable 
for any damage brought about by an inter- 
vening cause, and in order to effectively 
so limit the exclusion, it added the expres- 
sion ‘confined’ immediately after the words 
‘any damage to the automobile which is 
due’, etc.” The sole proximate cause of the 
damage was the breaking of the hood latch, 
which was a mechanical breakdown. The 
suit was dismissed.—Lunn, etc. v. Indiana 
Lumbermens Mutual Insurance Company. 
Tennessee Supreme Court, Nashville. Filed 
May 3, 1947.27 CCH AuToMoBILE CAsEs 361. 

Richard Marshall, 
Lunn. 


Ferris Bailey, Bailey & Powell, Nashville, 
Tennessee, for Indiana Lumbermens Mutual 
Insurance Company. 


Nashville, Tennessee, for 


COMBINED ACTS 
TOTAL GROSS NEGLIGENCE 


(VIRGINIA) 
@ Host’s liability 
Thirteen-hour driving statute 
Speed 


Three times one of the guests in defend- 
ant’s car warned her that she was driving 
too fast, but she assured them, “Don’t 
worry, I can drive all right.” Shortly there- 
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after the wheels of the car were driven off 
the hard surface of the road onto the soft 
shoulder. Defendant cut the steering wheel 
to the left, and the car swung sharply to 
the other side of the highway, climbed part 
of the way up a twelve foot bank and over- 
turned. Defendant conceded that she had 
violated the thirteen-hour driving statute by 
driving more than thirteen out of the 
twenty-four hours immediately preceding 
the accident, and that she had been exceed- 
ing the thirty-five mile per hour speed limit. 

Defendant was driving on a straight, wet 
road at a speed of fifty to fifty-five miles 
per hour, her vision obstructed by exceed- 
ingly hard rain, moisture on the windshield 
and smoke in the car. Notwithstanding the 
poor visibility, she did not slacken her speed. 
The jury could have found properly that 
defendant was guilty of negligence in driv- 
ing off the hard surface onto the soft 
shoulder and losing control, in violating the 
speed limit and the thirteen-hour driving 
statute, and in failing to heed the warnings 
of her guests. The combined force of all 
her negligent acts was sufficient to cause 
the jury to conclude that she was guilty of 
gross negligence. Judgment for plaintiffs 
was affirmed.—Masters v. Cardi et al. Vir- 
ginia Supreme Court of Appeals. April 21, 
1947, 27 CCH AvutomosiLe CAsgs 285. 

Jones & Woodward, for Plaintiff in Error. 


Ralph R. Repass, Francis M. Hoge, for De- 
fendants in Error. 


STOLEN CAR HITS PEDESTRIAN 


(DISTRICT OF COLUMBIA) 


@ Garage owner’s liability 
Supervision of cars 
Selection of employees 





Plaintiff pedestrian was struck by an 
automobile which had been stolen from de- 
fendants’ garage by Clinton, one of their 
employees. Clinton had lent the vehicle to 
Cherry, another employee, who was driving 
at the time of the accident. Suit was 
brought against the owner of the car and 
the garage-owners. The trial court directed 
a verdict for the owner of the car and, after 
a verdict for plaintiff, entered judgment 
n. o. v. for the garage-owners. Plaintiff 
alleged negligence on the part of the garage- 
owners in failing to remove the key from 
the car, in employing Cherry without in- 
vestigation, and in failing to provide ade- 


quate supervision and control over cars left 
in their custody. 

The circumstances were outside the realm 
of those from which a jury could reasonably 
find that the negligence of the garage- 
owners was the proximate cause of plain- 
tiff’s injury. Leaving a car unlocked in a 
private parking lot garage does not con- 
stitute negligence. Nor did the hiring of 
Cherry, who was previously sentenced for 
embezzlement, as a carwasher and part- 
time parking attendant without an inde- 
pendent investigation as to his reliability, 
constitute negligence, in view of the fact 
that he was taken upon the recommendation 
of the United States Employment Service. 
Moreover, plaintiff failed to offer sufficient 
evidence to support her claim that defend- 
ants had failed to provide adequate super- 
vision over the cars left in their custody. 
On the night the car was stolen, the night 
manager, a parking attendant and the 
cashier were on duty. Finally, liability 
could not be imposed on the bailee for the 
negligent action of a person other than the 
thief who was driving the car at more than 
twelve hours after the act of theft. The trial 
court properly entered judgment n. o. v. for 
defendants.—Howard v. Swagart et al., t. a. 
S & H Parking Center. United States 
Court of Appeals, District of Columbia. 
May 5, 1947. 27 CCH AvuToMmosILe CASES 
249. 


Earl H. Davis, A. Arvin Lynn, Martin Mendel- 
sohn, for Appellant. 


Austin F. Canfield, Julian H. Reis, for Ap- 
pellees. 


ANIMALS STRUCK BY TRUCK 


(LOUISIANA) 


© Speed 
Radius of headlights 


While cruising at a speed of forty miles 
per hour, his lights dimmed because of cars 
traveling in the opposite direction, defend- 
ant’s truck driver collided with a horse and 
a mule. The driver had a clear vision of 
the road for some seventy-five to one hun- 
dred feet, but did not see these particular 
animals on the highway until he was within 
thirty to forty feet of them. It was not 
claimed that the animals rushed out sud- 
denly on the highway. On the contrary, 
defendant testified that he had seen a num- 
ber of animals on the highway but made no 
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attempt to apply his brakes when he saw 
that a collision with the unfortunate horse 
and mule was imminent. After striking the 
animals, the driver brought the truck to a 
stop some one hundred feet down the high- 
way. He explained that he did not attempt 
to stop or swerve from his course because 
he feared that the truck might overturn. 
The court thought the conclusion of negli- 
gence was inescapable. It was the duty of 
the truck driver to travel at such a speed as 
would permit him to stop within the radius 
of his headlights. Judgment for plaintiff 
was amended to allow interest, and, as 
amended, was affirmed.—Tatum Brothers 
v. Herrin Transportation Company, Inc. 
Louisiana Court of Appeal, Second Circuit. 
October 31, 1946. Rehearing denied, No- 
vember 25, 1946. 27 CCH AUTOMOBILE 
Cases 316. 

Thomas M. Comegys, Jr., Lee & Emery, 


Shreveport, Louisiana, for Defendant, Appel- 
lant. . 


R. A. Fraser, Many, Louisiana, for Plaintiff, 
Appellee. 


TOLERATING SON'S USE OF CAR 


(CALIFORNIA) 


© Owner’s liability 
Implied consent 





While driving his mother’s automobile, 
Robert Fortune, who was sixteen years of 
age and had no license to operate a motor 
vehicle, collided with a motorcycle operated 
by plaintiff. The complaint alleged, and 
the trial court found, that Robert was oper- 
ating the automobile with the consent of his 
mother. Defendant asserted that the un- 
contradicted testimony showed that she had 
persistently forbidden her son to drive the 
car. The court thought the evidence was 
sufficient to support a finding that defendant 
did have knowledge prior to the accident 
that her son had been driving the car. 
Although defendant had told him why she 
did not want him to drive, and although 
the circumstances with respect to his prior 
use of the automobile were such that she 
should have suspected his disobedience, she 
did nothing further on the night of the ac- 
cident to prevent him from using the car. 
On the contrary, she continued to keep the 
keys easily accessible on the buffet. Con- 
cluded the court: “The evidence justified 
an inference that defendant had knowledge 


of the repeated use of the car by Robert 
and that she tolerated such use even though 
she may not have approved of it in advance 
of his obtaining an operator’s license. From 
the fact that she took no positive steps to 
prevent the use of the car by Robert, it 
could reasonably be inferred that she im- 
pliedly consented to its use.” Judgment for 
plaintiff was affirmed.—Casey v. Fortune 
California District Court of Appeal, Second 
District, Division Three. April 7, 1947. 27 
CCH Automosite CAsEs 317. 

Reginald L. Dyer, 
Appellant. 

Charles L. Blek, for Respondent. 


Thomas A. Joyner, for 


DOOR HANDLE HITS CHILD 


(CALIFORNIA) 





e@ Alertness in school area 
Permitee’s entrustment of vehicle 
Imputed negligence 


As the automobile pulled in close to the 
curb, and before it stopped, the right-hand 
door of the car was opened in such a man- 
ner that the handle hit the forehead of the 
five-year-old plaintiff. The registered owner 
of the car was overseas, and his father had 
custody of the vehicle. Another son, Philip, 
a minor, had been given permission by his 
father to use the car upon the condition that 
it would be driven by Jack Harvey, who 
was also a minor. Jack was driving at the 
time of the accident, and it was Philip who 
opened the door of the car. The first trial 
resulted in judgment for plaintiff, and a new 
trial was granted. ,At the second trial the 
verdict and judgment were in favor of de- 
fendants, and a new trial was granted for 
insufficiency of the evidence. 


In contending that there was no evidence 
of negligence on the part of Jack Harvey, 
defendants insisted that plaintiff must have 
been in the street, for if he had been stand- 
ing on the sidewalk, the door handle would 
have been some fifteen inches below the 
level of the wound in his forehead. Held 
the court: “If he was in the street that fact 
would not acquit Jack Harvey of negligence. 
He knew the location of the school; children 
were walking along both sides of the street; 
but he did not see or look for the children. 
Instead he was looking straight ahead. His 
failure to be alert to, his surroundings was 
sufficient evidence of his failure to exercise 
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ordinary care. Inasmuch as Jack Harvey 
was the agent of Philip, his negligence was 
imputable to Philip. The order granting a 
new trial was affirmed.—Graf, etc., et al. v. 
Harvey et al. California District Court of 
Appeal, Second District, Division Three. 
April 11, 1947. 27 CCH AutTomosiLe CasEs 
319. 


Eugene S. Ives, for Appellants. 
Kenneth Sperry, for Respondents. 


DEATH ‘CAUSED BY ACCIDENT” 


(MASSACHUSETTS) 


@ Insurer’s liability 
Willful, wanton or reckless conduct 
Basis of tort action 


A judgment had been rendered against a 
permissive user of the insured vehicle, based 
on “willful, wanton and reckless operation 
of the automobile.” The jury did not desig- 
nate whether it found liability based upon 
willful conduct, wanton conduct, or reckless 
conduct, and it was not required to do so. 
The driver was unable to satisfy the judg- 
ment, and a bill in equity was brought to 
reach and apply the obligation of the auto- 
mobile insurer. The policy indemnified the 
insured against liability for damages because 
of bodily injury caused by accident and 


arising out of the ownership, maintenance 
or use of the motor vehicle. The insurance 
company contended that it was not liable 
because the death was occasioned by willful, 
wanton or reckless conduct and was not 
caused by accident. 


Declared the ‘court: “Willful conduct 
injuring a guest occupant is not within the 
coverage of the policy. Wilful means in- 
tentional, and an insurance policy indemnify- 
ing an insured against liability due to his 
willful wrong is void as against public 
policy. It does not follow, however, that 
conduct which is merely wanton or reckless 
resulting in injury to a guest occupant is 
outside the coverage of the policy. We 
realize that in criminal prosecutions and 
cases relating to personal injuries this court 
has stated that wanton or reckless conduct 
‘is the legal equivalent of intentional con- 
duct.” But wanton or reckless conduct, 
while the legal equivalent of intentional 
conduct, is substantially different. An act 
to be reckless must be intended by the actor, 
but the actor does not intend to cause the 


harm which results from it, although he 
does or should realize that there is a strong 
probability that harm may result. How- 
ever, a strong probability is a different thing 
from the substantial certainty without which 
he cannot be said to intend the harm in 
which his act results.” Therefore, the court 
concluded, a death caused by reckless or 
wanton conduct would fall within the defini- 
tion of “accident,” as being an event which 
occurs unexpectedly, without intention or 
design. The verdict and judgment against 
the driver could have been based upon any 
one or more of the three grounds of liability, 
one of which was not covered by the policy, 
The trial judge found that the judgment 
was covered by the policy, thus finding by 
implication that the ground of liability was 
no more than wanton or reckless conduct, 
and this finding was not plainly wrong. 
The decree against the insurer was affirmed. 
—Sheehan, Admr. v. Goriansky et al. 
Massachusetts Supreme Judicial Court. 
Suffolk. April 5, 1947. 27 CCH Aurto- 
MOBILE CASEs 183. 


D. J. Lyne, W. A. Ryan, for Plaintiff. 


J. P. Sullivan, for Defendant Liberty Mutual 
Insurance Company. 


CAR MISSING 
FROM PARKING LOT 


(RHODE ISLAND) 
® Bailee’s liability 
Unguarded lot 

When plaintiff returned to defendant’s 
parking lot at ten-thirty at night, the owner 
was not present, the lot was unattended, and 
plaintiff’s automobile was missing. He tele- 
phoned defendant, who informed him that 
he had left the parking lot at about ten 
o’clock and had left the keys in the car. 
According to plaintiff, defendant had told 
him to leave the automobile with the igni- 
tion key in the lock, and that he would park 
it. Plaintiff further asserted that defendant 
did not inform him that he intended to leave 
the lot later in the evening without assign- 
ing someone to guard the automobiles re- 
maining on the lot. On the other hand, 
defendant testified that he had told plaintiff 
to take the key and that he would place 
the car on the lot; that when parking plain- 
tiff’s automobile, he had found the key in 
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the ignition lock; and that before leaving 
for the night, he had locked the ignition of 
plaintiff's car and had hidden the key under 
the front seat, as was his custom. 


It was defendant’s duty, as a bailee for 
hire, to take the same care of plaintiff's 
automobile as a prudent man would take 
of his own property. If bailed property is 
lost, the law presumes that the bailee was 
negligent unless he shows that the loss 
resulted from other causes consistent with 
due care on his part. The court thought 
that clearly it was defendant’s duty not to 
leave plaintiff's automobile unguarded on 
the parking lot unless he had informed 
plaintiff before plaintiff paid the fee that 
the lot would be attended only until ten 
o'clock. According to plaintiff, defendant 
did not so inform him, but accepted the 
custody of the vehicle unconditionally. This 
being so, the presumption that the loss of 
the vehicle was due to defendant’s negli- 
gence became conclusive. Whether or not 
he had told plaintiff to leave his key in the 
lock, and what his practice had been in 
dealing with other patrons, was immaterial. 
Defendant’s exception to the judgment for 
plaintiff was overruled.—Starita v. Camp- 
bell. Rhode Island Supreme Court. April 
9, 1947. 27 CCH AvutomosiLe Cases 153. 

Frank C. Cambio, Providence, Rhode Island, 
for Plaintiff. 


Edwin O. Halpert, Providence, Rhode Island, 
for Defendant. 


HOST'S LAPSE OF VIGILANCE 


(OREGON) 


@ Intersection collision 
Gross negligence 


Defendant Brown, who was well ac- 
quainted with one of the plaintiffs, who 
were sisters, met the girls in a restaurant. 
They accepted his invitation to drive them 
to the home of another sister. During the 
trip Brown stopped at the intersection of 
Washington and FourteentH Streets and 
made a left-hand turn to go west on Four- 
teenth Street. At approximately the center 
of the intersection, his car collided with the 
truck of defendant Allen, which was headed 
south on Washington. Plaintiffs, who were 
thrown from the Brown automobile and 
injured, charged their host with gross negli- 
gence in failing to yield the right-of-way, 


in failing to keep a lookout, and in attempt- 
ing a left hand turn in the face of impending 
danger. Brown had stopped back of the 
curb line and had waited there until three 
cars coming from the west on Fourteenth 
Street had stopped at the west side of 
Washington Street and proceeded around 
the intersection and north on Washington 
Street. Brown then looked, gave a signal 
for a left-hand turn, and proceeded. He 
had a clear view to the north for a distance 
of 1,000 feet or more, but testified that he 
did not see defendant Allen’s truck nor a 
station wagon which preceded the truck 
into the intersection and turned west on 
Fourteenth Street. The uncontradicted evi- 
dence was that Brown’s speed in the inter- 
section did not exceed four miles per hour. 


The court thought the evidence presented 
a question of no more than ordinary negli- 
gence. There was no evidence of that in- 
difference to the rights of others which 
characterizes gross negligence. Brown 
seemed to have exercised a rather high 
degree of care for the safety of his pas- 
sengers and himself when he stopped to 
allow three cars over which he had the 
right-of-way to pass through the intersec- 
tion ahead of him. Although he should have 
seen the truck, it could not be legitimately 
inferred that his failure to see it was more 
than an inadvertence—a momentary lapse 
of vigilance. Judgment n. o. v. for Brown 
was affirmed.—Callander et al. v. Brown. 
Oregon Supreme Court. April 1, 1947. 27 CCH 
AUTOMOBILE CASES 186. 

Glenn R. Jack, Butler & Jack, Oregon City, 
Oregon, for Appellants. 


Richard Devers, Hugh L. Biggs, Hart Spencer, 
McCulloch & Rockwood, Portland, Oregon, for 
Respondent. 


SUBNORMAL TRUCK DRIVER 
SELECTED 


(TENNESSEE) 


e Child trespasser injured 
Respondeat superior 





When Lucius Wilson, plaintiff’s uncle, 
was employed to work in defendant’s coal 
yard, he informed his employer that he 
had driven trucks for several reputable con- 
cerns. After defendant saw that Wilson 
could operate the trucks around the coal 
yard, he sent him to make deliveries in the 
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city. Wilson, who had no driver’s license, 
falsely told defendant that he had left it at 
home, and defendant made no investigation 
whatever. After making some deliveries in 
the city, Wilson picked up the seven-year- 
old plaintiff. When they neared the coal 
yard, the child was put out of the truck so 
that defendant would not know of his ride. 
Wilson then drove into the coal yard and 
loaded his truck. Some young boys were 
present, and Wilson was directed not to 
permit children to ride on his truck. Shortly 
after leaving the coal yard, Wilson picked 
up plaintiff and his older brother and, while 
the truck was in motion, asked the older 
boy whether he would like to sit in his lap 
and drive. In the process of pulling the 
boy onto his lap, Wilson lost control. The 
truck left the street and crashed into a 
power pole, injuring the younger child. 
Earlier in the day the brakes on the truck 
had failed to hold at an intersection. Wilson 
had been discharged from the army because 
of illiteracy, and when defendant was asked 
why he had hired him, he replied that help 
was hard to get during the war period. 


Plaintiff was the guest of the truck driver, 
who had no authority or permission to per- 
mit riders. The child was, therefore, a 
trespasser as to defendant, who was liable 
to him only for injuries caused by the 
wanton, willful or reckless negligence of 
the truck driver. Did the facts authorize 
a finding of gross or wanton negligence? 
A majority of*the court was convinced that 
they did: “The cumulative effect of select- 
ing an incompetent employee, of subnormal 
intellect, whom the Army deemed incapable 
of comprehending or executing instructions, 
coupled with the defective condition of the 
truck, of which facts defendant had actual 
or constructive knowledge, and the act of 
the driver in pulling the child under the 
wheel while the truck was in motion, sup- 
ported a finding of gross or wanton negli- 
gence for which the employer was liable.” 
Judgment for plaintiff was affirmed.— 
Reynolds v. Knowles, Jr., etc. Tennessee 
Court of Appeals, Eastern Division. Filed 
May 6, 1947. 27 CCH Avurtomosite CasEs 
417. 

Williams & Williams, Chattanooga, Tennes- 
see, for Plaintiff in Error. 


Harry Berke, T. O. Jewell, Chattanooga, Ten- 
nessee, for Defendant in Error. 
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GARAGE LIABILITY 


(CALIFORNIA) 


e “In charge of” exclusion 
Car damaged by fire 


Palmquist left his automobile in a garage 
operated by Clifford for the purpose of re- 
pairing the carburetor. Clifford removed 
the carburetor and placed it in a noninflam- 
mable liquid in a pan over a gas hot plate 
to boil the fluid. The gas plate was on a 
wooden bench about four feet from the auto- 
mobile. While Clifford was doing other 
work in another part of the building, the 
fluid boiled over onto the bench, which 
caught fire. Both the automobile and build- 
ing were damaged by fire. Clifford carried 
a policy of liability insurance covering him 
against property damage in the operation of 
his business. The insurer denied liability to 
pay the judgment recovered by Palmquist 
against Clifford, by virtue of an exclusion 
clause which exempted the insurer of lia- 
bility for damage “to property owned by, 
rented to, leased to, in charge of, or trans- 
ported by the insured.” The question be- 
fore the court was whether Clifford was “in 
charge of” the automobile at the time it was 
damaged by fire. 

The court looked to Webster, who defined 
“in charge of” as “having the charge or 
care of something, especially temporarily.” 
The synonyms listed were “custody, keeping 
and management.” Concluded the court: 
“In common parlance a garage repair man 
to whom an automobile was entrusted for 
purposes of repair would unhesitatingly be 
said to be ‘in charge of’ it. The crux 
of plaintiff’s argument is that in order to 
have the property ‘in charge of’ the garage, 
the garage owner must not only have the 
right to exercise dominion over the prop- 
erty, but must, at the time it is damaged, be 
actually doing something to the property 
itself. We cannot follow plaintiff in this re- 
finement of reasoning. A bailee of property 
is in charge of it so long as he retains actual 
possession whether he is operating it or 
working on it or not.” Judgment for the 
insurer was afirmed.—Guidici v. Pacific Au- 
tomobile Insurance Company. California 
District Court of Appeal, First District, 
Division Two. April 14, 1947. 27 CCH 
AUTOMOBILE CAsEs 326. 

Francis T. Cornish, for Appellant. 

Harold H. Cohn, for Respondent. 
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INSURER DEPRIVED 
OF SUBROGATION RIGHTS 


(ILLINOIS) 
e Insured’s release of tortfeasor 
Breach of cooperation clause 


Andersen, the insured under a $25 deduct- 
ible collision policy, was involved in an inter- 
section collision which resulted in damage 
to his car and injury to his hand. His claim 
for the damage to his car less the $25 was 
satisfied by the insurance company. Kuntz, 
the driver of the other vehicle, gave Ander- 
sen $75 in settlement. Andersen signed a 
general release which had been prepared by 
the attorney for Kuntz, and subsequently in- 
formed his insurance company that he had 
collected $75 from Kuntz. Thereafter, in 
a subrogation action, the insurer sought to 
recover from Kuntz for its loss under the 
policy. It also brought an action against 
its insured to recover the amount it had paid 
him, on the ground that he had breached the 
cooperation requirement in the policy. The 
trial court directed verdicts against both de- 
fendants, each of whom appealed. 

Kuntz contended that his release from the 
insured relieved him of liability to the in- 
sured or his insurer, notwithstanding his 
negligence. Andersen claimed that he released 
only the claim based on his personal injuries 
and the property damage not covered by the 
policy. The insurance company argued that 
the release was void because it had been 
procured by Kuntz with knowledge of plain- 
tiffs previous settlement with Andersen. 
The court declared that by failing to file 
a replication, the insurance company had 
admitted the validity of the release. The 
terms of the release were general, including 
both personal injury and property damage. 
Therefore, the release barred any action by 
Andersen or the insurance company as sub- 
rogee. The court further ruled that Ander- 
sen had failed to cooperate with the insurance 
company to secure the latter’s subrogation 
tights in conformity with the policy require- 
ment. Good faith required that Andersen 
conduct himself with Kuntz so as not to 
injure the insurer. He acted at his peril 
when he gave the release to Kuntz without 
the insurer’s acquiescence. The judgment 
was affirmed as to Andersen and reversed as 
to Kuntz—The Inter Insurance Exchange 
of the Chicago Motor Club v. Andersen et al. 
Illinois Appellate Court, First District. 


May 7, 1947. Released May 22, 1947. 27 
CCH AvuTomosILe CAsEs 484. 


Smietanka, Novak, Garrigan, for Appellants. 


Braun, Johnson, Shields & Ryan, Philip E. 
Ryan, for Appellee. 


CHILD RUNS 
INTO SIDE OF TRUCK 


(PENNSYLVANIA) 


@ Wrongful death action 
Proof of negligence 


The five and one-half-year-old decedent, 
a kindergarten pupil, accompanied by 
another little boy and the school janitor, 
came out of the school building some time 
after the teacher and other pupils had left. 
The teacher had asked the janitor to see 
that the two children were placed on the 
bus. The janitor took the boys across the 


street to the bus stop; but while he stepped 


into the roadway to look for the bus, the 
children ran back to the school terrace, 
where they romped for a moment or two. 
The janitor started after them, but at this 
minute the boys saw the bus coming and 
started to run toward the street. The 
janitor called to them to remain where they 
were, but plaintiff continued on his course 
and ran into the right rear wheels of a 
passing truck. 

Sad as the little boy’s death was, the 
court was unable to discern that it was 
chargeable to any negligence on the part of 
defendant, who had no reason to apprehend 
that the children would run down the ter- 
race into the road. As the accident did not 
occur at a street crossing, defendant was 
not obliged to have his truck under such 
control that he could stop it instantly to 
meet an unexpected emergency. Since the 
child ran into the rear side of the truck, it 
was probable that the result would have 
been the same had the truck stopped. De- 
fendant was driving at a speed of twenty- 
five miles per hour. However, the statute 
restricting speed to fifteen miles per hour 
for vehicles passing school buildings during 
the school recess or while children are going 
to or leaving school during opening and 
closing hours, was not intended to include 
every moment of the day when one or two 
stragglers might be emerging long after 
other pupils had departed. The speed of 
the truck had no causal relation to the acci- 
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dent because the child never came in front 
of it nor in its pathway. Judgment for 
defendant was affirmed.—Ondrusek, Admr. 
v. Zahn. Pennsylvania Supreme Court, 
Western District. Filed April 14, 1947. 27 
CCH AUTOMOBILE Cases 229. 

Richard P. Steward, 314 Ninth Street, New 


Brighton, Pennsylvania, for Plaintiff, Appel- 
lant. 


Swaney & Lucas, Federal Building; Lee E. 
Whitmire, Jr., Beaver Falls, Pennsylvania, for 
Defendant, Appellee. 


BRAKE “BUG” 


(CALIFORNIA) 


@ Manufacturing defect 
Unavoidable accident 


After going up a hill and starting down 
the five-mile grade at a speed of forty miles 
per hour, defendant driver appeared to be 
gaining on her husband’s car. She attempted 
to retard her speed, but the foot brakes failed 
to function. Becoming excited, she tried to 
prevent a collision by driving in the center 
lane. But she continued to gain speed, and 
finally struck the rear fender of a forward 
vehicle when endeavoring to turn out and 
pass it, and then veered across the highway 
into plaintiffs’ car. The car had been 


checked as to its braking capacity and other 


running qualities a short time before the 
accident, and, as far as defendants knew, 
was in first-class running condition. How- 
ever, according to expert testimony, there 
was a “bug” in the construction of the 1940 
model Buick by the manufacturer, in that 
the master cylinder of the brake system was 
placed within three inches of the exhaust 
pipe. Asa result, occasionally, on climbing 
a hill, when the exhaust became hot from the 
combustion of gas in the motor, the brake 
fluid would boil so that vapor would be 
present in the brake lines. Such a condi- 
tion rendered the braking system inoperative 
until such time as the vapors cooled, permit- 
ting condensation to a liquid. The experts 
believed that this had occurred in defend- 
ants’ automobile and that there was no way 
to anticipate such an occurrence. 


There was no error in an instruction on 
the doctrine of sudden peril and unavoid- 
able accident, since there was no evidence 
that any reasonable inspection would have 
led to the discovery of the defect of the 
original manufacturer. There was substan- 


tial evidence that the collision occurred in 
the center of the three-lane highway and that 
plaintiff driver was not overtaking or passing 
another car. The jury might have con- 
cluded that such negligence contributed to 
the accident. Judgment for defendants was 
affirmed.—Alward et al. v. Paola et al. Cali- 
fornia District Court of Appeal, Fourth Dis- 
trict. April 9, 1947. 27 CCH Avutomosie 
Cases 322, 

Schmidt & Catalano, Oscar F, Catalano, Wal- 
ter Maas, Herbert Chamberlin, for Appellants. 


Borton, Petrini, Conron & Borton, P. R. Bor- 
ton, for Respondents. 


STREETCAR BRUSHES 
AGAINST TRUCK 


(CALIFORNIA) 


@ Truck moving into line of traffic 
Streetcar passenger injured 
Emergency 


The streetcar had halted at the intersec- 
tion in response to traffic signals and to 
admit passengers. Defendant, who saw the 
streetcar stopped at the traffic light, got into 
his truck and raised the mechanical arm to 
indicate that he was going to make a left- 
hand turn. While defendant was maneuver- 
ing the truck from a parked position at the 
curb into the line of traffic, the streetcar 
brushed against the side of the truck. 
Plaintiff, a passenger in the streetcar, was 
thrown out of her seat and injured. Accord- 
ing to the truck driver, fifteen or twenty 
seconds elapsed while he was moving the 
truck into the line of traffic and before the 
collision occurred. The streetcar motorman 
testified that when he was fifteen or twenty 
feet away from the truck, he realized that 
the driver might possibly pull onto the rails. 
It would have required a space of forty feet 
to stop the streetcar, which was traveling 
at fifteen miles per hour. 


Appealing from a judgment in favor of 
the carrier and truck driver, plaintiff con- 
tended that the trial court erroneously in- 
structed the jury as to the care to be exer- 
cised in case the motorman was confronted 
by an emergency not caused by his own 
negligence, when the evidence wholly failed 
to support even a remote possibility that an 
emergency existed. The court did not deem 
the instruction improper under the circum- 
stances disclosed by the evidence. In view 
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of the very brief interval of time and distance 
which preceded the collision, and from the 
evidence that the motorman realized the 
danger when the car was only fifteen or 
twenty feet from the point of impact, the 
jury might well have concluded that a sud- 
den emergency was presented. Judgment 
for defendants was affirmed.—Bovette v. 
Los Angeles Transit Lines et al. California 
District Court of Appeal, Second District, 
Division One. April 1, 1947. 27 CCH 
AUTOMOBILE CAsEs 310. 


Laurence B, Martin, Horace L, Hahn, for Ap- 
pellant. 


Gibson, Dunn & Crutcher, Sherman Welpton, 
Jr., Leo Friedman, for Respondents. 


ENTERING INTERSECTION 
ON AMBER LIGHT 


(ILLINOIS) 


e Intersection collision 
Right-of-way 


When defendant’s bus driver was sixty- 
five feet west of the intersection, he saw 
plaintiff's automobile an equal distance north 
of the intersection, but did nothing to check 
his speed or to avoid the ensuing collision. 
Plaintiff claimed that he was first in the 
intersection, that the traffic light changed 
while he was there, and that the bus driver 
failed to yield the right-of-way. In response 
to these charges, defendant denied that its 
driver was guilty of negligence and wilful 
misconduct and alleged that plaintiff had en- 
tered the intersection against the red light. 
The trial court rendered a judgment of 
$100,000 for plaintiff after the jury found, in 
answer to a special interragatory, that the 
bus had been operated in a wilful and wanton 
manner, 


The contention of defendant that plaintiff 
was also guilty of wilful and wanton mis- 
conduct was predicated upon his alleged 
violation of Section 32 (a) of the Uniform 
Traffic Act, Chapter 9514, paragraph 129, 
Illinois Revised Statutes, 1945, in entering 
the intersection against the red light. At 
one point in his testimony plaintiff claimed 
that he entered on the green light, and at 
another point he claimed that the light was 
amber. However, had he entered on the 
amber light, the statute gave him the right, 
if he thought he could not stop in safety, 
to drive cautiously through the intersection. 


The impact occurred at the southwest por- 
tion of the intersection of Madison Street 
and Oak Park Avenue and near the south 
curb line of Madison, upon which the bus 
was traveling. Plaintiff was driving south 
on the west side of Oak Park Avenue. De- 
fendant’s witness Lang testified that the left 
wheels of the bus, as it approached the inter- 
section, were straddling the south rail of 
the eastbound streetcar tracks, and that the 
greater part of the bus was south of the rails. 
If this testimony were true, and the automo- 
bile and bus were traveling at about the 
same speed, as testified by the bus driver, 
then it was certain that the automobile had 
entered the intersection first. The court 
thought there was sufficient proof that plain- 
tiff had entered on the amber light. De- 
fendant’s driver had done nothing to de- 
crease the speed of the bus and had failed 
to give the statutory right-of-way to plain- 
tiff. The verdict and judgment were not 
against the manifest weight of the evidence. 
—Schneiderman v. Interstate Transit Lines, 
Inc. Illinois Appellate Court, First District. 
April 21, 1947. Released May 5, 1947. Re- 
hearing denied, May 5, 1947. 27 CCH 
AUTOMOBILE CASES 297. 

Drennan J. Slater, James B. O’Shaughnessy, 
for Appellee. 

Joseph D, Ryan, for Appellant. 


ATTENTION DIVERTED 


(INDIANA) 
@ Host’s liability 
Intersection collision 

When defendant was 100 feet from the 
intersection, he decreased his speed and at 
the same time called plaintiff’s attention to 
some cattle in a field on the south side of 
the road. Defendant did not bring his car 
to a stop as he reached the intersection, but 
increased his speed and started to cross. 
Just as he reached the paved portion of the 
road, defendant yelled, “Look out.” Almost 
immediately they were struck by an auto- 
mobile approaching from the north. In an 
action against his host, plaintiff alleged that 
defendant was familiar with the intersection 
and knew that his view to the right was 
obstructed by a hill; that, nevertheless, he 
had diverted his attention to the south and 
commented upon the cattle when he was 
only 100 feet from the intersection; that he 
had failed to stop in response to the sign 
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as he entered the intersection; and that he 
had looked to the south while entering the 
intersection and failed to look to the north. 
From these facts, plaintiff argued, the jury 
could have found defendant guilty of willful 
or wanton misconduct. 


Reasoned the court: “It seems to us clear 
that the acts of defendant in looking to the 
left when he was 100 feet from the inter- 
section and calling attention to the cattle 
could not constitute willful or wanton mis- 
conduct. In fact, at this point he was recog- 
nizing his approach to the intersection by 
decreasing the speed of his car from thirty- 
five miles per hour to fifteen miles per hour. 
When he reached the intersection he failed 
to look to his right and failed to stop. A 
jury could properly find either of these acts 
to constitute negligence. But could they 
properly find either or both acts to consti- 
tute willful or wanton misconduct? We 
think not. Mere negligence is not sufficient. 
The violation of a statute does not neces- 
sarily constitute willful or wanton miscon- 
duct. There was nothing about defendant’s 
conduct suggesting reckless abandon. He 
did not rush into the intersection knowing 
that other cars were approaching. He was 
not warned either by other or by his own 
senses.” The trial court correctly directed 
a verdict for defendant.—Becker v. Strater. 
Indiana Appellate Court. April 28, 1947. 
27 CCH AvutToMosiLe Cases 292, 

Wood & Wood, Angola, Indiana, for Appel 
lant. 


Barrett, Barrett & McNagny, Fort Wayne, 
Indiana; Harris W. Hubbard, Angola, Indiana; 
Fenton, Steers, Beasley & Klee, Indianapolls. 
Indiana, for Appellee. 


FLEXIBLE LIMITS OF EMPLOYMENT 


(KENTUCKY) 
e Respondeat superior 
Drunken truck driver 
Stop at residence 


Defendant’s drunken truck driver collided 
with a car on the shoulder of the road and 
veered across the highway into plaintiff's 
vehicle. The accident occurred 200 yards 
south of the intersection of 31-W with Sand- 
ers’ Lane and 300 yards north of the inter- 
section of 31-W with Sadie’s Lane. Both 
lanes converge about one-quarter mile east 
of 31-W, and the truck driver’s home was 


located one-quarter mile from the point of 
convergence. Defendant argued that the 
showing that its servant had stopped at his 
home at the commencement of a 1000 mile 
journey was indisputable proof that he had 
departed from the business of his master, 

Declared the court: “Defendant would 
have us infer from the mere fact that the 
driver stopped at his home to eat dinner 
that he proceeded therefrom back to his 
course, 31-W, by way of Sadie’s Lane in- 
stead of Sanders’ Lane, and that he did not 
in law resume his master’s business until 
he again reached the intersection of Sadie’s 
Lane with 31-W. The conclusion called for 
would require us to enter into a realm of 
unreasonable speculation. Certainly he was 
within the flexible limits. of his employment 
when he arrived at the place of collision 
even if he had departed from and reentered 
31-W at Sadie’s Lane instead of Sanders’ 
Lane.” Nor was the court impressed with 
the argument that since the driver was not 
employed to get drunk, he had departed 
from the scope of his employment in doing 
so. To uphold this theory would exonerate 
the master in virtually every case of a serv- 
ant’s negligence because generally a servant 
is not employed to commit an act of negli- 
gence. Moreover, the exercise of reasonable 
care in the selection of employees is not a 
defense where liability to a third person is 
predicated upon a servant’s negligence under 
the doctrine of respondeat superior. Judg- 
ment for plaintiff was affirmed.—Central 
Truckaway System, Inc. v. Moore. Ken- 
tucky Court of Appeals. April 22, 1947. 27 
CCH AUTOMOBILE CASEs 276, 

Robert L. Page, Albert F. Reutlinger, Louls- 
ville, Kentucky, for Appellant. 


Doolan, Helm, Stites & Wood, Louisville, 
Kentucky, for Appellee. 


WIGWAG TRAP 


(CALIFORNIA) 


e Interurban crossing collision 
Signal not working 
Instructions 





The driver of the car in which plaintiffs 
were riding stopped at the crossing in re- 
sponse to the wigwag signal and waited for 
a freight train and a single interurban car to 
pass. When the wigwag signals ceased, the 
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driver, without again looking, proceeded 
across the tracks, where the car was struck 
by a three-car interurban train. The train 
sounded no warning, and the wigwag was 
not working as the train approached. Plain- 
tiffs appealed from a judgment for defend- 
ant, contending that the jury was errone- 
ously instructed that there was no evidence 
to support a finding that the railroad was 
negligent in respect to the _ installation, 
operation or maintenance of the wigwag sig- 
nals, and that the driver was guilty of 
negligence as a matter of law. 


The signaling system was so constructed 
that when one train followed another within 
600 feet, the wigwag ceased when the first 
train cleared the crossing, thereby indicat- 
ing, notwithstanding the imminent danger 
from the following train, that traffic could 
cross in safety. Defendant asserted, how- 
ever, that its operating rules provided that 
one train shall not follow another at a dis- 
tance of less than 2,500 feet, and that if the 
train which struck the automobile was fol- 
lowing so closely that the wigwag failed to 
give warning of its approach, this was the 
fault of the motorman and not the signaling 
device. The higher court was unwilling to 
conclude as a matter of law that defendant 
was not negligent in the installation of a 
system which depended upon compliance 
with such a rule to prevent it from operating 
as a trap. The placement of the cut-out 
and cut-in switches could have been adjusted 
so as to give warning of the approach of all 
trains. The jury was entitled to consider 
this factor in determining whether defend- 
ant, having assumed the duty of warning 
travelers of the dangerous proximity of 
trains, used reasonable care in the installa- 
tion and operation of its signalling system. 
It was error to instruct the jury that the 
driver was guilty of negligence as a matter 
of law, since there was evidence that he took 
some precautions before crossing the tracks. 
Judgment for defendant was reversed.— 
Startup et al. v. Pacific Electric Railway 
et al. California Supreme Court. Filed 
April 28, 1947. 27 CCH AvTOMOBILE 
Cases 290. 

Paul Blackwood, Samuel P. Young, 715 Black 


Building, Los Angeles, California, for Plain- 
tiffs, Appellants. 


Frank Karr, A. W. Cornell, C. C. Collins, 670 
Pacific Electric Building, Los Angeles, Cali- 
fornia, for Defendant, Respondent. 


U-TURN MADE 
IN MIDDLE OF BLOCK 


(TENNESSEE) 


e Bus company’s liability 
Collision with motorcycle 
Violation of ordinances 


A motorcycle on which the decedent was 
riding as a guest was being driven west 
on Poplar Avenue when it collided with 
defendant’s bus in the intersection of Flor- 
ence Drive with Poplar. The bus had also 
come from the east on Poplar and was 
reversing its course to proceed east on 
Poplar. The motorcycle struck the left side 
of the bus as the latter turned from Florence 
Drive into Poplar. The bus company was 
charged with the dangerous practice of mak- 
ing a U-turn in the middle of the block and 
permitting the bus driver to remain on duty 
for a protracted period of time. The trial 
court charged the jury on the through street 
and U-turn ordinances, and the jury re- 
turned a verdict for plaintiffs. The former 
ordinance provides that whenever a street 
has been designated as a through street by 
stop signs at intersecting streets, all traffic 
on through streets shall have precedence 
and right-of-way over traffic entering from 
intersecting streets. 


Defendant contended that the ordinance 
was without application because the police 
department had not placed a stop sign at 
this intersection. However, the failure to 
place a stop sign at this intersection was 
not a controlling fact as to whether Poplar 
had been designated a through street. An 
officer with the accident prevention division, 
an inspector with the traffic division of the 
police department and the bus driver all 
testified that Poplar was a heavily traveled 
thoroughfare, that stop signs had been 
placed at most of the intersections, and that 
the police department had designated Pop- 
lar as a through street. Defendant was not 
excused from observing the U-turn ordi- 
nance by virtue of the ordinance granting 
it a franchise to operate its busses west 
on Poplar to Florence Drive and then back 
on Poplar. The court construed the legis- 
lative intent to be that defendant would re- 
verse the course of its busses at the 
turn-around point in a way to comply with 
the law. Judgment: for plaintiffs was af- 
firmed.—Memphis Street Railway Company 
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v. Taylor et al. Tennessee Court of Ap- 
peals, Western Section, Jackson. Filed 
April 15, 1947. 27 CCH AvuTomosBILE CASES 
268. 

Charles G. Morgan, Armstrong, McCadden, 


Allen, Braden & Goodman, Memphis, Tennessee, 
for Plaintiff in Error. 


Jack Heiskell, Winchester & Bearman, Mem- 
phis, Tennessee, for Defendants in Error. 


UNPROTECTED SAFETY ZONE 


(LOUISIANA) 


e Pedestrian injured 
Bus company’s liability 
Municipality’s liability 

While standing within a safety zone near 
the center of the street to wait for a trolley 
bus, plaintiff was struck by an automobile 
negligently driven by defendant Higdon. 
Suit was brought against Higdon, the bus 
company and the city. The trial court sus- 
tained exceptions of no cause of action on 
the part of the bus company and the city. 
Plaintiff alleged that the bus company had 
failed to provide a properly protected safety 
zone near the center of the street or to 
route its busses in such a manner as to per- 
mit passengers to board directly from the 
curb, and that the municipality had failed 
to order the erection of proper guard rails 
and protective devices around the safety 
zone or to order the bus company to route 
its busses to the curb. 


Did the failure of the bus company to 
take one of the suggested precautions con- 
stitute actionable negligence? Answering in 
the negative, the court declared that de- 
fendant bus company was not guilty of 
negligence in failing to protect prospective 
patrons against every consequence of care- 
lessly and recklessly driven vehicles on the 
public streets. “If the theory of plaintiff 
should be adopted, it would logically follow 
that in the future the same defendant com- 
pany could be held liable if a recklessly 
driven automobile should break through the 
guard rail of a safety island or climb the 
curb of a sidewalk.” It necessarily follows 
that defendant city could not be held liable 
for negligence by reason of its failure to 
require and enforce such measures through 
the adoption of ordinances or regulations. 
Moreover, a municipality cannot be held 
liable in tort for its failure or misuse of 


powers strictly governmental in character; 
and unquestionably, the control and regula- 
tion of defendant bus company is purely a 
governmental function. The sole proximate 
cause of the accident was the reckless driy- 
ing of Higdon. Judgment of the lower court 
was affirmed.—Taylor v. City of Shreveport 
et al. Louisiana Court of Appeal, Second 
Circuit. February 17, 1947. Rehearing de- 
nied, March 27, 1947. Certiorari denied, 
April 21, 1947. 27 CCH AvuTOMOBILE CAsgs 
254. 

Wise, Randolph, Rendall & Frever, Shreve- 
port, Louisiana, for Plaintiff, Appellant. 


J. H. Jackson, Shreveport, Louisiana, for 
Defendants, Appellees. 


WORKMAN KILLED 
ON RETURN FROM JOB SITE 


(LOUISIANA) 


e Direct actions against insurers 
Scope of employment 


The decedent and several other workmen, 
residents of Shreveport, were employed by 
Neighbors as rig builders for the construc- 
tion of an oil well derrick in Mississippi. 
Neighbors furnished the transportation, and 
the men received one-half day’s pay for the 
trip to and from the site. On December 
28, weather conditions became so bad that 
work was suspended. As the members of 
the crew had been away from home during 
the holidays, they expressed a desire to go 
home and remain there until the weather 
cleared and work could be resumed. Neigh- 
bors instructed his foreman to drive the 
men to Shreveport in Neighbors’ car and to 
stop at the office so that the men could re- 
ceive their pay. On the trip to Shreveport 
the collision which resulted in the death of 
the decedent occurred. The wife of the de- 
cedent brought direct actions against the 
insurer of the vehicle in which he was riding 
and against the insurer of the truck involved 
in the collision. Neighbors’ automobile was 
covered by a $25,000 Associated Indemnity 
policy, and the truck was covered by a 
$10,000 Travelers policy. The jury returned 
a verdict against both insurers for $25,000, 
and as between defendants provided that 
$10,000 should be paid by Travelers and 
$15,000 should be paid by Associated In- 
demnity. Associated, which had also issued 
workmen’s compensation coverage to Neigh- 
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bors, argued that its liability was fixed by 
that law. 

The pertinent question on appeal was 
whether the employees were serving their 
own interests or remained in the scope of 
their employment until delivered to their 
homes. The court thought that reasonable 
minds could differ as to whether the trip 
was an accommodation on the part of 
Neighbors to his men at their instigation 
and for their benefit, or the result of bad 
weather conditions and to the financial in- 
terest of Neighbors. The question was prop- 
erly submitted to the jury. Judgment 
n. 0. v. for Associated was reversed and 
the cause remanded with directions to enter 
judgment on the verdict in the event Asso- 
ciated’s motion for a new trial, which the 
lower court failed to rule upon, was over- 
ruled.—Banks v. Associated Indemnity Cor- 
poration et al. Travelers Insurance Company 
v. Same. United States Circuit Court of 
Appeals, Fifth Circuit. April 30, 1947. 27 
CCH AUTOMOBILE CASEs 232. 

Harry V. Booth, Shreveport, Louisiana, for 
Margaret Banks, 


Hollingsworth B. Barrett, Shreveport, Louisi- 
ana, for Travelers Insurance Company. 


Elias Goldstein, Shreveport, Louisiana, for 
Associated Indemnity Corporation. 


SWAYING TRUCK-TRAILER 
HITS BICYCLIST 


(MASSACHUSETTS) 


@ Speed 
Contributory negligence 


West of Central Square, three streets con- 
verge in a Y formation with the base of 
the Y crossing a railroad track. Defend- 
ant’s driver and the seventeen-year-old 
plaintiff, who was riding a bicycle, ap- 
proached the junction on separate roads. 
As the minor arrived at the junction, he 
looked in all directions and, observing no 
vehicles, proceeded across the tracks into 
the square. At some point east of the track, 
the rear end of defendant’s truck swerved 
around and struck the minor plaintiff. De- 
fendant excepted to the denial of its motion 
for a directed verdict, contending that plain- 
tiff was guilty of contributory negligence 
as a matter of law. 

Prior to the accident defendant’s truck 
was observed approaching the railroad 


tracks at a speed of thirty-five miles per 
hour. The trailer was weaving from side 
to side. After hitting the minor plaintiff, 
the truck collided with a tree and continued 
700 feet down the street. The court thought 
it could have been found that plaintiff was 
pursuing a course parallel to that of the 
truck and that the accident was due to the 
swerving of the vehicle. Evidence that 
plaintiff reached the tracks a considerable 
distance ahead of the truck, warranted a find- 
ing that the truck approached from the rear 
and that plaintiff was not necessarily negli- 
gent in failing to observe its approach in 
time to avoid being struck. As indicated 
by the fact that the trailer was weaving, it 
could have been found that defendant was 
not proceeding at a reasonable speed. The 
court concluded that the evidence fully war- 
ranted the finding that defendant’s driver 
was negligent either in failing to see plain- 
tiff in time to avoid the collision or in failing 
to give him sufficient warning of the ap- 
proach of the truck. Defendant’s exceptions 
were overruled.—Hinckley et al. v. Capital 
Motor Transportation Company, Inc. Mas- 
sachusetts Supreme Judicial Court. Middle- 
sex. April 2, 1947. 27 CCH AUTOMOBILE 
CASEs 219. 


F, R. Walsh, for Plaintiffs. 
H. S. Avery, for Defendant. 


LABOR CAMPERS INJURED 
RETURNING FROM RANCH 


(WASHINGTON) 


e Guests or occupants 
Host’s liability 

Partnership liability 
The three plaintiffs went from a labor 
camp to the ranch of defendants Sauve on 
a truck owned by defendants and driven by 
one of their employees. On their arrival, 
defendant Virgil Sauve told the employee 
that he wanted only those who had worked 
the day before, and asked him to return 
the women to the labor camp. On the way 
back to the labor camp the truck collided 
with an automobile driven by defendant 
Halterman. Defendant Chaffee was joined 
as a party defendant on the grounds that 
Halterman and Chaffee were engaged in a 
joint venture under which they were farming 
certain real estate and raising turkeys to- 
gether, and that at the time of the accident 
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Halterman was acting on behalf of Chaffee. 
The trial court sustained a challenge to the 
sufficiency of the complaint as to Chaffee, 
and after a verdict had been rendered 
against Halterman and Sauve, entered judg- 
ment n. 0. v. as to the Sauves. The negligence 
of both drivers was established by the ver- 
dict, and the sole questions involved on 
appeal were whether defendants Sauve were 
relieved of liability by the guest statute and 
whether Halterman was acting on behalf of 
Chaffee. 


Plaintiffs were not employees or prospec- 
tive employees. They had, in effect, applied 
for work and been told that there was none 
available. Defendants Sauve were under no 
legal obligation to transport them to the 
labor camp. It was a courteous and costly 
gesture on their part, and plaintiffs were 
licensees within the purview of the statute. 
The dismissal as to Chaffee was proper. 
He testified that he was on his way to the 
main ranch to mix feed. This was not 
within the scope of his activities as set 
forth in the contract. In fact, another man 
was hired to do such work. Since Chaffee 
was not engaged in the immediate perform- 
ance of partnership business when the tort 
was committed, plaintiffs had the burden 
of proving that he was acting within the 
scope of the partnership, and they failed to 
do so. Judgment for defendants was af- 
firmed.—Iron et al. v. Sauve et al. Washing- 
ton Supreme Court, Department Two. April 
10, 1947. 27 CCH Avtomosite Cases 331. 


J. P. Tonkoff, for Appellants. 


M. C. Delle, Thomas E. Grady, for Respond- 
ents Sauve. 


Brown & Hawkins, for Respondent Chaffee. 


TRACTOR-TRAILER 
CRASHES INTO GARAGE 


(PENNSYLVANIA) 


e Brake failure 
Lessee’s liability 


The owner of a tractor-trailer truck leased 
the vehicle to A. Goia & Son under an 
agreement providing that the lessee would 
have full possession and control and would 
assume full responsibility for any claims 
arising out of accidents, Defendant Dili- 
mone drove a load for the lessee to Pitts- 


burgh. In conformity with the regulations 
of the Office of Defense Transportation, 
which required that all trucks carry a load 
each way on a trip of this distance, Dilimone 
went to the Pittsburgh office of defendant 
Schreiber Trucking Company, where a truck 
rental agreement was executed. Under this 
agreement Schreiber became the lessee, 
agreed to furnish the vehicle in a safe, sound, 
mechanical working order and assumed full 
possession and control. Pursuant to orders 
from Schreiber, Dilimone drove to Erie on 
a route unfamiliar to him. The highway was 
covered with one to three inches of snow 
and slush; and as the truck descended a 
hill, the brakes failed to respond. To Dili- 
mone’s right was a sheer drop, but to the 
left was a broad berm. In an effort to 
slacken speed and protect the equipment, 
he turned onto the berm, but in turning the 
rear end of the truck collided with a con- 
crete abutment, eliminating the braking 
power of the motor. Some distance beyond, 
the truck hit a barrel of sand. Dilimone 
was thrown from the truck, which proceeded 
downgrade and crashed into plaintiffs’ gar- 
age. The owner and the former lessee were 
released from liability by the trial court, 
and judgment was rendered against the 
driver and the subsequent lessee of the 
equipment. 


The reviewing court concurred. It could 
not be seriously contended that Schreiber 
did not have the power to control both the 
truck and the driver. The truck rental 
agreement so provided, and the evidence re- 
vealed an exercise of that power. The court 
found no merit in the contention that the 
judgment in favor of the former lessee was 
erroneous because it had agreed to furnish 
the vehicle in safe working condition. Since 
the subsequent lessee had failed to produce 
any evidence as to the mechanical condition 
of the truck at the time of the rental agree- 
ment, it could not complain of having been 
deprived of any right of recovery against 
the original lessee.—Mitchell et al. v. Mari- 
nelli et al. Pennsylvania Supreme Court, 
Western District. Filed April 17, 1947. 27 
CCH AvuTOMOBILE CASEs 221. 

Leonard L. Ewing, Reed & Ewing, Beaver 
Falls, Pennsylvania, for Plaintiffs. 


A. G. Helbling, Beaver Falls, Pennsylvania, 
for Defendants. 
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IN THE CURRENT PARADE OF O7-WY ATM 


Fire Insurance 

Constitutionality of Statute—Agents— 
Compensation (Ind.) 

Co-insurance Clause — Valuation of 
property—Equitable estoppel (Pa.) 

Coverage of Policy—Wholesale prod- 
uce—Rider construed (IIl.) 

Rival Claims to Proceeds—Widow v. 
trustee (Ark.) 

Service of Process—Nonresident in- 
surer (Mo.) 


Hail Storm Insurance 
Failure of arbitration—Right to sue 


(Mo.) .. ves Jua. ae 
Public Liability Insurance 


Insurer's Liability—N otice “as soon as 
practicable” (Mass.) . . 543 
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SALARIES FOR AGENTS UPHELD 


(INDIANA) 


@ Method of compensation 
“Commission basis only” 
Constitutionality of statute 


Section 209(a) of Article 1, Part 4, of the 
Indiana Insurance Law of 1935, restricts the 
selling of fire and casualty insurance in 
Indiana to agents selling on a commission 
basis only. An agent who was employed on 
a salary plus a commission basis and an 
insurance company which employed agents 
on a salary basis attacked the validity of 
this law. The trial court declared Sec- 
tion 209(a) invalid and enjoined the Insur- 
ance Commissioner from limiting the issuance 
of licenses to agents authorized to transact 
business on a commission basis only. Plain- 
tiffs relied upon Article 1, Section 1 of the 
Constitution of the State of Indiana, which 
guarantees to them the “unalienable” rights 
to “life, liberty and the pursuit of happiness.” 

Ruled the court: “Whether an insurance 
agent is paid a salary or commission has 


nothing to do with the public welfare and 
has no substantial relationship to the police 
power; that his business is affected with a 
public interest makes no difference. Defend- 
ants argue that an agent working on a 
commission basis gives better service to 
those who happen to be insured through 
him. It seems to us that this contention 
is fanciful. To strike down the freedom to 
contract or manner of doing business on any 
such basis would be for a reason which is 
not adequate for such a regulation. The 
rights guaranteed by Article 1, Section 1 
are cherished rights and are not to be sur- 
rendered lightly.” Judgment for plaintiffs 
was affirmed.—The Department of Insur- 
ance of the State of Indiana et al. v. Schoon- 
over et al. Indiana Supreme Court. May 
13, 1947. 6 CCH Fire anp CASUALTY CASES 
383. 

James A, Emmert, Attorney General; Cleon 
Foust, Deputy Attorney General, State House; 
Baker & Daniels, John D. Cochran, 810 Fletcher 


Trust Building, Indianapolis, Indiana, for Ap- 
pellants. 


Dailey, Dailey & Lesh, 820 Illinois Building, 
Indianapolis, Indiana, for Appellees. 
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ARBITRATION v. APPRAISAL 


(MISSOURI) 


e@ Hailstorm insurance 
Condition precedent 


Unable to agree as to the amount of hail- 
storm damage to plaintiff's cotton, the in- 
surance company and plaintiff each ap- 
pointed an arbitrator. The procedure failed 
when the two arbitrators did not agree on 
anything, and plaintiff brought suit on his 
policy. Defendant contended that the policy 
provided for an appraisal of the amount 
of damage which was a condition precedent 
to the right to sue. On the other hand, 
plaintiff maintained that the policy provided 
for an arbitration and that by virtue of the 
provisions of Section 15233 R. S. Mo. 1939, 
the appointment of arbitrators was not a 
condition precedent to the bringing of an 
action on the policy. 

The paper signed by plaintiff was headed 
“Arbitration Agreement,” and stated that 
since plaintiff and defendant were unable to 
agree as to the amount of the damage, the 
controversy would be settled by arbitration 
according to Section 10 of the bylaws. The 
words “appraisers” or “appraisal” were not 
used in either the application or the bylaws. 
Distinguishing between an arbitration and 
an appraisal, the court pointed out that ap- 
praisers are restricted to finding the amount 
of damage, whereas arbitrators endeavor to 
settle the entire dispute, passing upon 
whether there is any liability at all, deter- 
mining the amount of damage and making 
the award. Undoubtedly, it was defendant’s 
intention to have an arbitration since the 
agreement granted the arbitrators the au- 
thority to determine the existence of liability 
and percentage of the crops that had been 
damaged, and to make the award. The trial 
court was correct in deciding that it was 
an arbitration agreement and that by virtue 
of the statute a completed arbitration was 
not a condition precedent to plaintiff’s right 
to sue. Judgment for plaintiff was affirmed. 
—McManus v. Farmers Mutual Hail Insur- 
ance Company of Missouri. Springfield 
Court of Appeals, Missouri. May 2, 1947. 
6 CCH Fire ano Casuatty Cases 363. 

Alexander, Ausmus & Harris, Columbia, Mis- 
souri; Ward & Reeves, Caruthersville, Missouri, 
for Appellant. 


Bradley & Noble, Kennett, Missouri, for Re- 
spondent. 


SERVICE 
ON NONRESIDENT INSURER 


(MISSOURI) 


e@ Fire insurance 
Place of issuance of policy 
Scope of agency 


Plaintiff, a Tennessee corporation not li- 
censed to do business in Missouri, was a 
subsidiary of Nusrala-Bowen Shoe Com- 
pany, a Missouri corporation with offices 
in St. Louis. Nusrala-Bowen’s auditor called 
upon the Insurers Service Corporation at its 
office in St. Louis to have deleted from a 
policy which had been issued to it coverage 
on a stock of shoes at Nashville, Tennessee, 
and to have the shoes insured in plaintiff's 
name. Insurers Service Corporation, defen- 
dant foreign corporation’s licensed agent for 
the State of Missouri, delivered the policy 
to plaintiff in St. Louis and collected the 
premium. Plaintiff served defendant under 
Section 6005, R. S. Mo., 1939, which pro- 
vides for process against nonresident insurers. 
If the policy was issued in Missouri, service 
was valid; but if the policy was issued in 
Tennessee, service was not valid. 

The president of Insurers Corporation 
testified that it could execute policies on 
property in Missouri for defendant, but that 
on out-of-state property the application was 
sent to the home office. In an effort to show 
that Insurers Service Corporation was not 
its agent, defendant introduced a letter writ- 
ten to Insurers prior to the date of the 
policy. In this letter Insurers was asked to 
change its procedure on out-of-state broker- 
age business. Defendant pointed out that 
Insurers’ telegrams had been reading bind- 
ers, and that it was a limitation in the 
agency contract that Insurers could not bind 
out-of-state business. What was the effect 
of this direction? The court held that the 
letter did not revoke the agency, but simply 
called the agent’s attention to a restriction 
in his agency agreement on out-of-state busi- 
ness. Since the agent received the applica- 
tion for insurance in Missouri, delivered and 
collected the premium on the policy in 
Missouri, and transacted all business be- 
tween the insurance company and the in- 
sured in Missouri, the policy was “issued” 
in Missouri regardless of where the physical 
writing of the policy took place. Service 
under Section 6005 was valid, and defend- 
ant’s motion to quash the return on the writ 
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of summons was overruled.—The LaPatti 
Corporation v. Pacific National Fire Insurance 
Company. United States District Court, 
Eastern District of Missouri, Eastern Divi- 
sion. January 30, 1947. 6 CCH Fire Anp 
CASUALTY CASEs 371. 

Francis R, Stout, St. Louis, Missouri, for 
Plaintiff. 

Willson, Cunningham & McClellan, J. H. Cun- 
ningham, Jr., St. Louis, Missouri, for Defend- 
ant. 


WIDOW AND TRUSTEE 
CLAIM PROCEEDS 


(ARKANSAS) 


e Fire insurance on homestead 
Rights of life tenant 


After her husband’s death, Mrs. Jackson 
continued to reside in the family dwelling 
and procured a policy of fire insurance on 
the home. The property was insured in her 
name, and the premiums were paid from her 
own funds. Following a fire loss, the pro- 
ceeds were claimed by the trustee and two 
sons, a daughter and a grandson of Mr. 
Jackson. The trial court awarded the pro- 
ceeds to the trustee, who had expended 
$1,538 for repairs, and directed that the 
amount of the premium be returned to the 
widow. 

As a general rule, a life tenant is not 
bound to keep the premises insured for the 
benefit of the remainderman or reversioner 
unless there is an agreement that he shall 
do so or a provision to that effect in the 
instrument creating the estate. Either the 
life tenant or the remainderman may insure 
for his own benefit, and neither will be bene- 
fited by the other’s policy. A few courts 
have adopted a minority rule to the effect 
that a life tenant, in procuring fire insur- 
ance, acts as a trustee for the remainderman, 
and that public policy requires the proceeds 
to be used in rebuilding or to go to the 
remainderman, reserving merely the interest 
for life for the life tenant. 

Under the deceased’s will, the widow was 
given a life estate in the homestead free 
from the obligation ordinarily imposed upon 
a life tenant to pay taxes, improvements 
and other expenses necessary to the proper 
Preservation of the property. The trustee 
had the legal right, and it was her duty 
under the will, to maintain reasonable insur- 
ance on the trust property. Since the widow 


insured her own interest in the premises at 
her own expense, was not obliged under 
the will to insure for the benefit of the re- 
mainderman, and had made no agreement 
to do so, she was entitled to the proceeds 
of her policy free from the claims of the 
trustee, children and grandchildren. Judg- 
ment of the lower court was reversed and 
the cause remanded with directions.—Jack- 
son v. Jackson, Trustee. Arkansas Supreme 
Court. April 21, 1947. 6 CCH Fire AnpD 
CASUALTY CASEs 358. 


Smith & Ponder, for Appellant. 
Charles F. Cole, for Appellee. 


NOTICE 
““AS SOON AS PRACTICABLE”’ 


(MASSACHUSETTS) 


© Forty-six-day delay 
Public liability insurance 


The public liability insurance policy re- 
quired that written notice of an accident 
be given to the company or its authorized 
agent as soon as practicable. If claim was 
made or suit brought against the insted, 
the latter was required to forward imme- 
diately every demand, notice, summons or 
other process received by him. Finally, no 
action would lie against the insurance com- 
pany unless, as a condition precedent, the 
insured had fully complied with the policy 
terms. On August 28, 1944, plaintiff’s presi- 
dent received a letter from an attorney ad- 
vising him that on October 16, 1942, his 
client had sustained serious personal injur- 
ies while a patron on plaintiff’s premises. 
He suggested that plaintiff refer the letter 
to its insurance company. Plaintiff tele- 
phoned the Mahoney Insurance Company, 
which had a broker relationship with de- 
fendant, but did not send the letter to either 
Mahoney or defendant. Thereafter plain- 
tiff’s president was served with a writ, dated 
October 13, 1944, in the action of the injured 
patron. The suit papers were delivered to 
the insurance company, which refused to 
defend the action on the ground that plain- 
tiff had not complied with the notice provi- 
sions of the policy. 

For a period of forty-six days after hav- 
ing received written notice of the accident 
from the attorney for the injured patron, 
plaintiff did not forward that notice to de- 
fendant and did not give written notice of 
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the occurrence of the accident. The court 
believed that a ruling was required as a 
matter of law that notice of the accident was 
not given “as soon as practicable” and that 
plaintiff did not “immediately forward” the 
written notice of claim. The insurer’s mo- 
tion for a directed verdict should have been 
granted. Exceptions to the verdict for plain- 
tiff were sustained, and judgment was en- 
tered for defendant.—Depot Cafe, Inc. v. 
The Century Indemnity Company. Massa- 
chusetts Supreme Judicial Court. Essex. 
April 8, 1947. 6 CCH Fire Anp CASUALTY 
Cases 361. 


S. Sandler, for Plaintiff. 
W.W. Jump, for Defendant. 


EXTENT OF EXTENSION RIDER 


(ILLINOIS) 


@ Wholesale produce insured 
Enlarging coverage of goods 
Effect on hazards covered 


The original policy insured lawful goods 
and merchandise consisting of wholesale 
produce, the property of the insured or 
goods sold by it in course of delivery while 
in the custody of the insured and actually 
in transit, and only while in or on certain 
motor trucks owned or operated by the 
insured. The insurance was against loss by 
fire, cyclone, flood, collision, overturning of 
the truck, collapse of bridges and perils of 
the seas, lakes, and inland waters while the 
truck was on ferries. It was specifically 
provided that the policy did not insure goods 
carried by the insured under a contract or 
agreement of hauling or as bailee for hire. 
Subsequently, a rider was attached to the 
policy covering the insured’s liability as a 
carrier for loss or damage to goods while 
in transit on the trucks. The insured re- 
ceived a load of vegetables from plaintiff 
to be transported to Columbus, Ohio. The 
shipment, which did not reach Columbus, 
was found abandoned near its destination. 
The vegetables were spoiled and unfit for 
consumption. , Denying liability under the 
policy, defendant insisted that the rider ex- 
tended the policy merely to cover loss or 
damage to goods from the hazards specified 
in the policy while being transported by 
the insured for hire. 

Construed the court: “The original policy 
was limited as to the goods insured and the 
hazards insured against. The extension made 


by the rider was not unlimited and without 
condition. Nowhere in the rider is there any 
term enlarging or extending the hazards in- 
sured against. Therefore, the policy must be 
construed as extended only as to the goods 
covered by the policy and not as to the risks 
or hazards insured against.” Since the dam- 
age to the vegetables fom the abandonment 
of the truck by the insured’s employee did 
not result from any of the hazards covered 
by the policy, judgment for plaintiff was 
reversed.—Robert L. Berner Company y. 
National Fire Insurance Company of Hart- 
ford. Illinois Appellate Court, First Dis- 
trict. April 21, 1947. Released May 5, 1947, 
6 CCH Fire ANp CASUALTY Cases 382. 

Querrey & Harrow, 135 South La Salle Street, 
Chicago, Illinois, for Appellee. 


Harry G. Fins, 77 West Washington Street, 
Chicago, Illinois, for Appellant. 


VALUATION OF BUILDING 


(PENNSYLVANIA) 


®@ Fire loss 
Co-insurance clause 
Equitable estoppel 


The $25,000 fire insurance policy issued to 
plaintiff contained the New Jersey standard 
percentage co-insurance clause, which pro- 
vided that if, at the time of fire, the whole 
amount of insurance on the property should 
be less than eighty per cent of its actual 
cash value, the insurer would be liable only 
for such proportion of the loss as the amount 
covered by its policy should bear to eighty 
per cent of the actual cash value of the 
policy. On February 27, 1944, the prop- 
erty was damaged by fire. Plaintiff did not 
receive the face amount of the policy be- 
cause the total insurance carried on the 
damaged premises, $150,000, was !ess than 
eighty per cent of $236,671.90, which was 
determined in the course of the adjustment 
to have been the sound value of the build- 
ing on the date of the fire. Seeking to re- 
cover the difference between the face amount 
of the policy and the $16,333.34 which he re- 
ceived in settlement, plaintiff based his 
claim on the doctrine of equitable estoppel. 
He pointed out that in October, 1941, de- 
fendant was asked to furnish an appraisal of 
the property and replied that the “present 
day replacement value of the structure would 
be about $174,865.” Plaintiff contended that 
he had relied on this valuation in deter- 
mining how much insurance should be car- 
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ried on the building, and that defendant was 
estopped from denying that the property 
did have a value of $174,865 at the time of 
the fire. 


to fluctuation, and it is equally well-known 
that building replacement costs did actually 
rise appreciably between October 23, 1941, 
and February 27, 1944.” Judgment was en- 


tered for the insurance company.—Friel v. 
National Liberty Insurance Company of 
America. United States District Court, 
Eastern District of Pennsylvania. May 12, 
1947. 6 CCH Fire anp CASuALTy CASEs 369. 

Michael C. McManus, Philadelphia, Pennsyl- 
vania, for Plaintiff. 


Horace M. Schell, Philadelphia, Pennsylvania, 
for Defendant. 


The court could find no basis for applica- 
tion of the doctrine of equitable estoppel. 
Defendant did not, subsequent to the fire, at- 
tempt to deny the truth or accuracy of what 
it had previously asserted, nor did it seek 
to assume a position inconsistent with that 
previously taken. “It is a matter of common 
knowledge,” the court declared, “that the 
replacement value of a building is subject 
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Texas City Disaster Report 


A report compiled by the Fire Prevention and Engineering Bureau of Texas 
in conjunction with the National Board of Fire Underwriters was recently released 
in Dallas, Texas. In addition to many specific recommendations on fire and 
explosion prevention, dealing especially with ammonium nitrate, was the unusual 
suggestion that ports and cities having large industral operations have a “well 
preconceived and organized disaster plan to include all relief, law enforcement, 
fire fighting, military and naval agencies.” It went on to say that such a plan 
“should anticipate the worst possible disaster at any one location. It is possible 
that at Texas City at least one ship and possibly the second might have been 
saved had such arrangements been made beforehand.” 


Insurance Conscious 


We recently read where a certain famous concert violinist carries a $47,000 
floater policy on his valuable violin, a $55,000 policy on his life and a $50,000 policy 
on his hands. He’s no fiddlin’ fool. 


Explaining the Nation's $560,000,000 Annual Fire Loss 


Speaking before the convention of the National Fire Protection Association, 
Alvin E. Dodd, president of the American Management Association, translated 
the nation’s annual fire loss of $560,000,000 in these terms: Enough timber and 
lumber was destroyed to build 200,000 five-room houses; loss of life through fire 
was equivalent to the loss of a full strength Army division; enough money was 
lost through fire to pay $45 a week to every man, woman and child in the 


State of Wyoming for a period of two years. He was inclined to remove the 
blame from faulty construction and lack of safety education and place it upon 
individual temperament. He went on to say that the greatest losses came not 
from large disasters like Texas City but from a series of small fires. 
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Assignments — Fraternal certificate — 
Validity (Okla.) 
Cancellation of Policy—IIll health — 
Failure to disclose (Ohio) 
Death Benefits — Religious society — 
Statutory maximum (Ind.) 
Double Indemnity 
Automobile accident v. pre-exisitng 
disease (Mass.) . 550 
Drowning — Accident v. heart dis- 
ease (Fla.) .. ‘ 549 
Exclusion Clauses 
Aviation—Forced landing—Drown- 
ing (Me.) 547 
“Country engaged in war’(D. C.).. 548 
“Death intentionally inflicted”—In- 
sured shot by companion (Ohio). . 546 
“War or any incident thereto”— 
Training maneuver accident (Ill.). 548 
Lapse of policy 
Time of premium payment (Neb.).. 555 
Wrongful—S tatutory notice (N. Y.) 551 


National Service Life Insurance 
Change of beneficiary —N otice 
(Tex.) 
Substantial compliance (Ala.).. 
In loco parentis—Maternal grand- 
mother (R. I.) 


Proceeds of Policy 
ee d woman—Creditor’s claim— 
on (Wis.) 
Divore ed wife's rights — Premium 
payments (Ky.) 
Release—Accident insurance 


mistake (Tex.) 


Rival Claimants 
Beneficiary’s estate v. 
beneficiaries (Cal.) . 
Change of benefic iary—Mental ca- 
pacity (Mich.) ... 
Common law wife v. father (Tex.) 


Total and Permanent Disability—Law 
governing (S. C.) 


contingent 
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INFLAMED COMPANION 
MURDERS INSURED 


(OHIO) 


e “Death intentionally inflicted” exclu- 
sion 
Intent of murderer 

Not only did the insured haughtily refuse 
to marry her male companion, but she fur- 
ther infuriated him by taking and keeping 
the key to the ignition of his car. Inflamed, 
the male companion stalked to the insured’s 
home, pulled a revolver from his pocket and 
pulled the trigger five times. Every bullet 
lodged in the insured’s body. The male 
companion then went to police headquarters 


PU 


and calmly reported the shooting. He was 
later convicted of manslaughter. The in- 
sured’s life insurance policy contained a 
clause excluding liability in the event of 
death intentionally inflicted upon the insured 
by herself or any other person. According 
to the male companion, the conduct of the 
insured during the day was such as to in- 
flame him against her. He drove the in- 
sured to various places which they visited; 
walked with her to her home from his car; 
then took a taxicab to his home and changed 
his apparel; transferred a revolver from 
the pocket in one pair of trousers to a 
pocket in another pair of trousers; took the 
taxicab back to his car and made futile at- 
tempts to start the motor; went to a rela- 
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tives home and had her telephone the 
insured; and then proceeded to the insured’s 
home. After a few minutes’ conversation 
with her, he took the revolver from his 
pocket and pulled the trigger five times. 


“All his acts,” said the court, “belied his 
statement that he had no comprehension of 
the shooting or its effect. It is a reasonable 
conclusion that the result of the provocation 
was brought about by the conduct of the 
insured toward her male companion, her 
refusal to marry him and her general an- 
tagonistic attitude toward him, culminating 
in her taking and keeping the key to the 
ignition of his car.” Judgment for the in- 
surer was affirmed.—Moorman v. National 
Casualty Company. Ohio Court of Appeals, 
Montgomery County. April 30, 1947. 12 
CCH Lire Cases 506. 

Herbert M. Ejikenbary, 211 Mutual Home 
Building, Dayton, Ohio, for Plaintiff, Appellant. 


Estabrook, Finn & McKee, Mutual Home 
Building, Dayton, Ohio, for Defendant, Ap- 
pellee. 


UNFINISHED CHANGE 
OF BENEFICIARY 


(ALABAMA) 


e National Service Life Insurance 
Intent expressed 


At the time the deceased soldier obtained 
his National Service Life Insurance, he was 
unmarried and designated his two sisters 
as beneficiaries. A few days after his mar- 
riage to plaintiff, he told his uncle that he 
was going to change the beneficiary of his 
$10,000 policy to his wife. A month later he 
made a will leaving his wife his entire estate 
and filled out W. D. A. G. O. Form Num- 
ber 41, captioned “Designation of Bene- 
ficiary,” in which he named his wife as the 
person eligible to be his beneficiary. A 
photostatic copy of part of his service record 
from the file of the War Department showed 
under the caption “Government Insurance” 
the following: “Change in designation of 
beneficiary, Gladilou Woods, wife.” 


Although the statute, by its own language, 
does not prohibit a change of beneficiary 
by will, the regulations do contain such a 
prohibition for the purpose of avoiding con- 


fusion and protecting the insurer; How- 
ever, the court declared, the clearly expressed 
intention of the deceased to name his wife 
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as the beneficiary should control, and should 
not be thwarted by the fact that all the for- 
malities for effecting this purpose were not 
observed. Judgment was entered for plain- 
tiff.—Woods v. United States of America. 
United States District Court, Middle Dis- 
trict of Alabama, Southern Division. Janu- 
ary 30, 1947. 12 CCH Lire Cases 508. 

J. Hubert Farmer, Dothan, 
Plaintiff. 


E. Burns Parker, United States Attorney, for 
the United States. 


Samuel J. Halpren, Coatesville, Pennsylvania; 


Ball & Ball, Montgomery, Alabama, for Third 
Party Defendants. 


Alabama, for 


DROWNING 
FOLLOWING FORCED LANDING 


(MAINE) 


e Aviation exclusion 
“Indirect result” construed 


The insured, accompanied by a friend, 
was piloting his own plane. The plane ran 
out of gas and made a forced landing in the 
ocean some fifty yards off the coast of 
Maine. Neither person was injured in the 
landing, and both were able to come to the 
surface some distance away from the plane. 
The water was very cold and rough with 
high waves and a strong tide. The insured 
drowned, but his companion managed to 
reach safety. Under the insured’s life in- 
surance policy, death as a result, direct or 
indirect, of travel or flight in any species 
of aircraft, except as a fare-paying passen- 
ger on a licensed aircraft piloted by a licensed 
passenger pilot on a scheduled passenger 
air service regularly offered between speci- 
fied airports, was a risk not assumed under 
the policy. If the insured died as a result, 
direct or indirect, of such flight or travel, 
the insurer’s liability was limited to the re- 
serve on the policy. The beneficiary con- 
tended that if her husband had been a good 
swimmer, he would be alive today, and 
pointed out that the insured’s companion 
was able to swim to shore. 


It by no means appeared to the court that 
the insured’s companion reached shore any 
more through his own efforts than through 
the fortuitous combination of waves, under- 
tow and providence. Though he was a good 
swimmer, he felt the issue was very much 
in doubt until, exhausted, he was literally 
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thrown and wedged into a crevice on the 
shore. “To cut the chain of causation at 
the point of landing the aircraft on. the 
water,” the court declared, “would be un- 
reasonably to limit the purview of the phrase 
‘indirect result’ in a world where the va- 
riety of fatalities stemming from flight is 
only too well known.” The policy’s incon- 
testability clause did not prevent the insurer 
from relying on the aircraft rider as a de- 
fense. Defendant was insisting upon the 
policy rather than contesting it. Judgment 
was entered for the beneficiary in the amount 
of the reserve value of the policy— Rossman 
v. Metropolitan Life Insurance Company. 
United States District Court, District of 
Maine, Southern Division. May 2, 1947, 12 
CCH Lire Cases 522. 

Albert Knudsen, Masonic Building, Portland, 
Maine, for Plaintiff. 


Brooks Whitehouse, 57 Exchange Street, Port- 
land, Maine, for Defendant. 


MARINE FALLS 
FROM NEW ZEALAND CLIFF 


(ILLINOIS) 


e Training maneuvers 
“War on any incident thereto” 
Exclusion construed 


The Marine Corps regiment to which the 
insured was attached was engaged in war- 
training maneuvers near Auckland, New 
Zealand. While playing the role of scout, 
the insured was captured by the “enemy” 
and taken “prisoner.” In attempting to es- 
cape the insured jumped into a clump of 
bushes which concealed the edge of a 
seventy-five foot cliff, and died a few hours 
later from injuries sustained in the fall. 
Under the insured’s life insurance policy, 
double indemnity was not payable if death 
“resulted directly or indirectly from “war or 
any act incident thereto.” Plaintiff con- 
tended that “war” must be limited to actual 
combat, and that “an act incident thereto” 
must be confined to an act performed in 
actual combat duty. 


“The activities in which the insured was 
engaged and which resulted in his death 
were in no wise common to a civilian,” 
declared the court. “Certainly such activi- 
ties must have been incident to something. 
If not war, what was it? When a person 
enters the military service of his country 


which is engaged in war, every act per- 
formed in training and preparation for actual 
combat under the command of military au- 
thority is a necessary and essential part of 
the war. And we are definitely of the view 
that a soldier’s engagement in such war 
cannot logically be made to depend upon 
a situation either in time or distance to the 
point where the bullets are being exchanged 
by the enemy.” Judgment for the benefici- 
ary was reversed and the cduse remanded 
with directions. A dissent expressed the 
view that the policy provision should not 
be construed to include as incidents of war 
what were only incidents of training for 
war.—Hooker v. New York Life Insurance 
Company. United States Circuit Court of 
Appeals, Seventh Circuit. May 8, 1947. 12 
CCH Lire Cases 495, 


SOLDIER FALLS 
FROM HOTEL WINDOW 


(DISTRICT OF COLUMBIA) 


@ Military exclusion 
“Country engaged in war” construed 


A major in the United States Army fell 
to his death from a hotel window in Rheims, 
France, on October 2, 1945. Under the 
insured’s life insurance policy, the restricted 
amount was payable if death occurred out- 
side the home areas while the insured was 
in the military or naval forces of any country 
engaged in war. The insurer paid the re- 
stricted amount and refused to pay the face 
amount of the policy on the ground that 
the insured had been killed while the nation 
was still engaged in war. Plaintiff argued 
vigorously that the term “engaged in war” 
meant actual combat and that the word 
“engaged” connotes the exercise of hostile 
force. In the alternative, he claimed that 
if this was not the clear unequivocal mean- 
ing of the term, it was so ambiguous as to 
call for the application of the recognized 
rule that ambiguous provisions in a life in- 
surance policy should be given the meaning 
most favorable to the insured. 


Decided the court: “The term has a mean- 
ing so well recognized and of such long 
historical acceptance that it must be pre- 
sumed to have been clearly understood. The 
United States becomes engaged in war 
whenever Congress makes a declaration of 
war or the congressional or executive au- 
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thority of the Government recognizes that 
a state of war exists. The United States 
continues to be engaged in war until the 
legislative or executive authority, or both, 
recognize and declare that the United States 
is no longer so engaged. On December 31, 
1946 the President of the United States de- 
clared hostilities to be ended, although it 
was still recognized that the United States 
continued to be in astate of war. Whatever 
force there is to plaintiff’s contention that 
the provision under consideration is am- 
biguous exists, if at all, only as applied to 
a situation where the death occurred after 
the declaration that hostilities have ended 
and before legislative or executive determi- 
nation that the state of war is over, not to 
any time prior to the declaration by the 
President that hostilities have ceased.” De- 
fendant’s motion for summary judgment was 
granted.—Stinson v. New York Life In- 
surance Company. United States District 
Court, District of Columbia. February 6, 
1947. 12 CCH Lire Cases 493. 

Harry A. Finney, Finney & Threadgill, Wash- 
ington, D. C., for Plaintiff. 


G. B. Craighill, McKenney, Flannery & Craig- 
hill, Washington, D. C., for Defendant. 


MATERNAL GRANDMOTHER 


RECOVERS PROCEEDS 





(RHODE ISLAND) 


e National Service Life Insurance 
In loco parentis relationship 


The insured’s parents were divorced. After 
his mother remarried, the insured lived with 
his maternal grandmother, who gave him 
shelter, food, clothing and motherly care. 
On enlisting in the United States Army, 
he designated his mother as beneficiary in 
his three National Service Life Insurance 
policies, but after his mother’s death changed 
the beneficiary to his grandmother. When 
the insured was killed in action, his father 
sought to recover the proceeds of the policies. 
The sole question before the court was 
whether the grandmother stood in loco par- 
entis to the insured prior to his entry into 


the service for a period of not less than one 
year. 


The insured was on friendly terms with 
his father, and they corresponded while he 
was in the service; but the father did very 
little for his son prior to his enlistment. 


The insured wrote to his grandmother fre- 
quently, and during a furlough stayed at 
her home. His mother, who was ill at that 
time, was also living there. After his mother’s 
death, he wrote to his grandmother express- 
ing his gratitude for what she had done for 
his mother and him, and stating that he was 
turning over his insurance to her as he had 
no one in the world now to love as dearly 
as her. The evidence convinced the court 
that the grandmother stood in loco parentis 
to the insured and was, therefore, entitled 
to the proceeds of the policies—Smith v. 
United States of America. United States 
District Court, District of Rhode Island. 
December 31, 1946. 12 CCH Lire CAseEs 480. 
Aram Arabian, Industrial Trust Building, 
Providence, Rhode Island, for Plaintiff. 
George F. Troy, for the United States. 


Joseph Carty, Industrial Trust Building, Provy- 
idence, Rhode Island, for Third Party De- 
fendant. 


HEART PATIENT DROWNS 


(FLORIDA) 


@ Double indemnity 
Accident v. disease 
Insurer’s right to autospy 


In January, 1940, the insured suffered a 
stroke which permanently distorted his eye- 
balls and face, rendered him unable to walk 
or see well and unable to do any work. He 
had high blood pressure, which was tested 
and recorded three times a week thereafter. 
Three years later the insured and his daughter 
were surf bathing. Feeling a strong under- 
tow, the daughter started back to shore and 
called her father, who started swimming in 
her direction. Suddenly he threw up his 
head as though he would stand on his feet, 
but without crying out or struggling, went 
under and did not reappear. The ex officio 
coroner certified death by drowning. The 
beneficiary sought to recover double indem- 
nity under a provision requiring that death 
result directly from bodily injury, independ- 
ently and exclusively of all other causes, 
effected solely through external, violent and 
accidental means. Double indemnity was not 
payable if death resulted directly or indi- 
rectly from bodily or mental infirmity or 
disease of any sort. The insurer denied acci- 
dental death and pleaded that the right to 
examine the body and make an autopsy had 
been denied, contrary to the policy terms. 
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The insured’s body was cremated shortly 
after his death, before the insurer was notified 
of the death and before the beneficiary knew 
that the policy contained any provision per- 
taining to autospy or double indemnity. Since 
the right to autospy was not made a condi- 
tion of the insurance, and since it was not 
provided that the omission to afford the 
opportunity to examine the body would work 
a fortfeiture of the insurance, the autospy 
clause was not available as a bar. 


The court was of the opinion that the 
evidence pointed very strongly to a bodily 
infirmity or disease, active and threaten- 
ing, adequate to produce death by itself and 
apt to cooperate with the water in causing 
death. If the insured had suffered another 
stroke or heart attack which would have 
killed him had no water entered his lungs, 
no double indemnity was due. If he had 
suffered a stroke that would not have 
killed him by itself, but which disabled him 
so that he fell a victim to the water, the 
latter would not have been the sole cause of 
death. The circumstances seemed to fit either 
hypothesis as well as a simple drowning. Cir- 
cumstances equally consistent with several 
hypotheses prove no hypothesis, and the 
party having the burden of proof must fail. 
Judgment for the beneficiary was reversed 
and the cause remanded for further pro- 
ceedings, the court pointing out that the 
instructions were confusing and failed to 
emphasize that accidental drowning must 
have been the sole cause of the death— 
Mutual Life Insurance Company of New 
York v. Hess. United States Circuit Court 
of Appeals, Fifth Circuit. April 25, 1947. 
12 CCH Lire Cases 477. 

T. Reid DeJarnette, Miami, Florida, far Ap- 
pellant, Cross Appellee. 


T. J. Blackwell, Miami, Florida, for Appel- 
lee, Cross Appellant. 


AUTO ACCIDENT 
PRECEDES FATAL HEART ATTACK 


(MASSACHUSETTS) 


@ Double indemnity 
Cause of death 
Pre-existing arteriosclerosis 


The insured was injured on November 5, 
1943, in an automobile accident. His chest 
was brought in contact with the steering 
wheel, and he sustained some abrasions on 


his legs, contusion of his abdomen and chest 
and a sprained back and neck. Upon return- 
ing to his employment, he kept more or less 
irregular hours until November 23, when 
he collapsed on the job and was taken to a 
hospital, where he died of coronary throm- 
bosis on December 22. Plaintiff sought to 
recover double indemnity which defendant 
had agreed to pay “upon receipt of due 
proof that death resulted independently of 
all other causes from bodily injury effected 
solely and exclusively by violent, external 
and accidental means.” The benefit was not 
payable if death resulted directly or in- 
directly from disease of any kind. Defendant 
challenged the sufficiency of the proofs of 
accidental death, which disclosed that the 
cause of death was coronary thrombosis, 
They also indicated that for two years the 
deceased had suffered from an arterioscle- 
rotic heart, which had reached the chronic 
stage by the time of his death. 


Plaintiff argued that the arteriosclerosis 
at the time of the accident was not a disease 
but a normal condition which the accident 
had caused to become activated and to de- 
velop rapidly, eventually resulting in the in- 
sured’s death. However, the insured’s con- 
dition at the time of the accident was much 
more than a minor deficiency that could be 
characterized as a common incident of life 
to a person only forty-one years of age. 
Death caused by the joint operation of a 
pre-existing disease and an accident was not 
within the scope of the policy. Defendant's 
exceptions to the denial of its motion for a 
directed verdict were sustained, and judg- 
ment was entered for defendant.—Howe v. 
National Life Insurance Company. Massa- 
chusetts Supreme Judicial Court. Norfolk. 
April 11, 1947. 12 CCH Lire Cases 484. 

D. F. Sullivan, for Plaintiff. 

B. Aldrich, for Defendant. 


WIDOW DIES 
BEFORE COLLECTING PROCEEDS 


(CALIFORNIA) 


@ Rival claimants 
Beneficiary’s estate v. contingent 
beneficiaries 


The widow, who was named the direct 
beneficiary of the insured, died about a 
month after the insured. Proof of the in- 
sured’s death had been furnished to the in- 
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surance company prior to the widow’s death, 
but she died without electing whether she 
would take the insurance benefits in a lump 
sum or would select payments through op- 
tions open to her by the terms of the policy. 
In an interpleader action instituted by the 
insurance company, the trial court awarded 
the proceeds to the contingent beneficiaries, 
the children of the insured by a former wife. 
The co-executors of the widow’s estate 
claimed the money for the estate. The 
children claimed the proceeds on the ground 
that a certain policy provision, together 
with the direct beneficiary’s death before 
the benefits had been paid to her, converted 
their interest in the policy from that of con- 
tingent to direct beneficiaries. The pivotal 
provision read: “Upon the death of the 
last surviving direct beneficiary, the con- 
tingent beneficiary or beneficiaries, if any, 
shall succeed to the interest of such direct 
beneficiary, including any unpaid benefits 
due or to become due.” 

The court took the view that the pivotal 
provision simply defined the rights of the 
contingent beneficiaries to be that in the event 
there was no direct beneficiary at the 
insured’s death, they would take the bene- 
fits. As the widow was alive at the time 
the insured died, the unqualified right to 
the insurance benefits vested in her. All 
that remained for her to have had the bene- 
fits actually in hand, was an election as to 
how she would receive the money, and her 
death prevented her from making a choice. 
Judgment for the children was reversed.— 
Rossetti et al. v. Hill et al. United States 
Circuit Court of Appeals, Ninth Circuit. 
May 8, 1947. 12 CCH Lire Caszs 529. 

Lawler, Felix & Hall, Los Angeles, California, 
for Appellants. 


Richard H. Forster, Chauncey E. Snow, Los 
Angeles, California, for Appellees. 


PREMIUM MAILED 
AFTER GRACE PERIOD 


(NEW YORK) 


®@ Wrongful lapse 
Failure to give statutory notice 
Total and permanent disability 


The insured’s life insurance policy in- 
cluded provisions for payments in the event 
of disability and for waiver of premium pay- 
ments during the continuance of such disability. 
He permitted the grace period to expire and 
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mailed a check for the premium one day too 
late. The insured, who died after the action 
was tried, sought a decree that the policy 
should remain in full force and effect, that 
the insurer’s attempt to lapse the policy was 
wrongful, and that he was entitled to total 
and permanent disability benefits. The lower 
court dismissed all three causes of action. 
If a proper notice of lapse had not been 
sent to the insured in compliance with Sec- 
tion 92 of the Insurance Law, the insured 
could have paid the premium within the 
year and saved his policy. Therefore, the 
first two causes of action should not have 
been dismissed. The court overruled defend- 
ant’s contention that by signing the rein- 
statement application, the insured was 
concluded as to the lapsing of the policy by 
expressly admitting it. The general rule is 
that a statute such as Section 92 of the In- 
surance Law is grounded on public policy 
and that statutory conditions precedent to 
lapse may not be waived by a policyholder. 


The action to recover disability benefits 
was correctly dismissed since the insured 
had failed to give proof of total and per- 
manent disability prior to the entry of judg- 
ment of the lower court. On December 23, 
1941, a doctor examined the insured and 
found him to be suffering from tuberculosis 
and heart trouble. That doctor testified that 
the insured was totally and permanently dis- 
abled. When the insured was examined on 
May 1, 1942, at the time he applied for re- 
instatement, the doctor selected by defendant 
reported that the insured’s general appear- 
ance was not that of first-class health and 
that he was a poor risk. Plaintiffs argued 
that this examination should have disclosed 
the insured’s total and permanent disability 
and that defendant was bound by its doctor’s 
failure to discover the disease, even though 
no claim of disability was asserted at that 
time. The court did not think that this 
was the “due proof” df disability intended or 
required by the policy. Judgments dismissing 
the first two causes of action were reversed 
and a new trial granted, and judgment dis- 
missing the third cause of action was affirmed. 
—Salzman et al., Admrs. v. The Pruden- 
tial Insurance Company of America. New 
York Court of Appeals. April 17, 1947. 12 
CCH Lire Cases 491. 

John A. Millener, 
Appellants. 

Dallas C. Newton, for Respondent. 


Charles P. Maloney, for 
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DIVORCED WIFE'S RIGHT 
TO PROCEEDS 


(KENTUCKY) 
e@ Premiums paid by divorced wife 
Insurable interest 

After the insured’s death his widow, who 
was administratrix of his estate, and his di- 
vorced wife both claimed the proceeds of 
his insurance policies. All the policies had 
been issued prior to the divorce, and all the 
premiums had been paid by the divorced 
wife. In the past, Kentucky courts have 
held that a wife’s right to the proceeds of 
insurance on the life of her husband is abro- 
gated by a divorce by virtue of the provisions 
of Section 425 of the Civil Code of Practice 
and KRS 403.060, both of which provide 
that upon a judgment of divorce there shall 
be a restoration of all property either party 
obtained from the other by reason of mar- 
riage. But the Kentucky courts have held 
that where it is shown that the divorced wife 
has paid the premiums on the policies, she 
is entitled to recover the amount of the 
premiums paid, together with interest from 
the dates of such payments. 

The court admitted that the Kentucky 
rule was contrary to the general and almost 
universal rule and that it was based solely 
on the statute. Under the general rule that 
a life policy originally valid does not cease 
to be valid because of the cessation of in- 
surable interest of the beneficiary, the rule 
prevailing in most jurisdictions is that in 
the absence of a policy provision or statute 
to the contrary, the rights of the beneficiary 
to receive the proceeds are in no way affected 
by the divorce of the parties subsequent to 
the issuance of the policy. The court ex- 
amined its previous opinions, and concluded 
that it had confused the rights of the parties 
where the insurance on the husband was paid 
for by the wife and where the husband had 
procured and paid for the insurance himself. 
The court thought that such a distinction 
should be made. It concluded that hence- 
forth it would follow the general rule and 
hold that where the wife has procured and 
paid for insurance on the life of her husband 
during the marriage, subsequent divorce does 
not abrogate the contract, and she is entitled 
to continue to pay the premiums after the 
divorce and collect the proceeds of the policy 
upon its maturity. Judgment dismissing the 
action was reversed.—Ficke v. The Pruden- 


tial Insurance Company of America et al. 
Kentucky Court of Appeals. May 6, 1947. 
12 CCH Lire Casgs 526. 

Howard & Howard, Covington, Kentucky: 


William A. Young, Frankfurt, Kentucky, for 
Appellant. 


John E. Shepard, Bert J. King, Covington, 
Kentucky, for Appellees. 


DYING INSURED 
CHANGES BENEFICIARY 


(MICHIGAN) 


®@ Mental capacity 
Rival claimants 


While the insured was lying ill, he exe- 
cuted a change of beneficiary of his group 
insurance policy, substituting his brother as 
beneficiary in place of his estranged wife, 
After the insured’s death his wife claimed 
the proceeds, contending that the insured 
had been neither physically nor mentally 
capable of effecting the change. The evi- 
dence disclosed that the insured’s employer 
had received a telephone call to the effect 
that the insured wished to make a change 
of beneficiary of his certificate. The em- 
ployer assigned a visiting nurse from its aid 
association to call on the insured. In at- 
tempting to sign the change of beneficiary, 
the insured made an illegible scrawl. He 
was given another form to sign and wrote 
his first name, but was too weak to complete 
his signature. At this point his sister-in-law 
guided his hand and the signature was com- 
pleted. The nurse returned to her office and 
reported what had occurred. She was ad- 
vised to return the next day to have the in- 
sured sign another change-of-beneficiary 
card. This time the insured signed by 
making his mark, which was witnessed by 
the nurse and another person. The change- 
of-beneficiary card was received by the in- 
surance company on February 19, 1945, at 
nine-forty in the morning. The insured’s 
death occurred at five-forty in the evening 
of that day. 


The nurse testified that the insured had 
been very weak. She did not know whether 
he was conscious; so she asked whether he 
knew her and why she was there. He an- 
swered in the affirmative, stating that she 
had come to change the beneficiary. The 
insured did not carry on a conversation with 
the nurse, as he was not able to talk at length 
His mind appeared to be clear when he did ad- 
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dress her. The court was of the opinion 
that the change of beneficiary was properly 
executed, and affirmed the judgment for the 
brother—Aetna Life Insurance Company v. 
Owens. Michigan Supreme Court. Filed 
May 16, 1947. 12 CCH Lire Cases 542. 


Harry H. Wachs, 3215 Barlum Tower, De- 
troit 26, Michigan, for Defendant, Appellant. 


FRATERNAL CERTIFICATE 
ASSIGNED TO BANK 


(OKLAHOMA) 


@ Validity of assignment 
Statute construed 





The insured, joined by his wife, assigned 
his fraternal benefit certificate to a bank. 
The assignment purported to be an absolute 
transfer of the certificate. The bank sent 
the assignment to defendant’s home office, 
asking whether its form was acceptable to 
the society. Subsequently, by letter to the 
home office, the bank cancelled the certifi- 
cate and applied for the cash surrender 
value. After the death of the insured, his 
wife, as beneficiary, sought to recover the 
proceeds of the certificate on the ground that 
the assignment was invalid. 

Section 3 of the constitution and bylaws 
of the society state that payments will be 
made to beneficiaries such as are not pro- 


Sections 271-292, 36 O. S. 


hibited by law. 
1941, provide that death benefits are to be 
paid to families, heirs, blood relatives, an 
affianced husband or wife, or to the person 
dependent upon the member, or to be used 
for the payment of the last illness and 
funeral expenses, all in accordance with the 


constitution and bylaws. All other benefits 
are to be paid as authorized or directed by 
the constitution and bylaws. The court held 
that Section 3 of the bylaws and Section 271 
of the statute were complementary. “While 
the persons or classes of persons enumerated 
in Section 271 are those entitled to receive 
death benefits, any implied authority to 
others than those enumerated to receive the 
other benefits, such as the cash surrender 
value, must be considered to be limited to 
the enumerated persons or classes.” The 
only way in which the right to apply for 
cancellation and for payment of the cash 
surrender value could be vested in the bank, 
would be for the bank to be designated as 
beneficiary or to be a member of the society, 
both of which positions are forbidden to it 


by Section 271. Judgment for plaintiff was 
attiirmed.—Sovereign Camp of the Woodmen 
of the World v. Dickey. Oklahoma Su- 
preme Court. April 29, 1947. 12 CCH 
Lire CAseEs 520. 

Brown, Moore & Guy Horton, Stillwater, Okla- 
homa, for Plaintiff in Error. 


Leon J. York, Robert L. Hert, 
Oklahoma, for Defendant in Error. 


COMMON-LAW WIFE 
HAS INSURABLE INTEREST 


(TEXAS) 


@ Rival claims to proceeds 
Proof of relationship 


The beneficiary named in the insured’s 
policy claimed that she was his common-law 
wife. The insured’s father, brothers and 
sister, and the undertaker to whom they had 
assigned an interest in the policy, challenged 
the beneficiary’s right to the proceeds on 
the ground that she had no insurable inter- 
est in the life of the deceased. A common- 
law marriage is recognized in Texas as a 
legal marriage. ‘The parties may acquire 
and own community property and enjoy 
homestead and family exemptions. There 
was no question but that the beneficiary had 
an insurable interest in the life of the in- 
sured if she was his common-law wife. She 
testified that she and the insured agreed to 
enter into a contract of marriage and live 
together as man and wife; that she took 
his name and was introduced by him to the 
public as his wife; that he arranged at stores 
for her to buy goods and make bills in their 
name; and that pursuant to the agreement 
they lived together as man and wife for a 
number of years and continued to do so 
until his death. She frequently requested 
the insured to marry her, and sometimes he 
agreed to do so, but at other times declined, 
saying that he had been married before and 
that his previous marriage had failed. 
Although she did not testify that she and 
the insured had agreed that the common-law 
marital relationship should continue as long 
as they both lived, the fact remained that 
they did continue living together as man 
and wife until the insured’s death. The fact 
that she had joined a church and a lodge 
under her former name while she was living 
with the deceased, was not controlling since 
such organizations often do not recognize 
common-law marriages and a number of 


Stillwater, 
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people in the community knew that the 
couple was not legally married. Judgment 
for the beneficiary’s assignees, her attorneys, 
was affirmed.—Baker et al. v. Mays & Mays. 
Texas Court of Civil Appeals, Second Su- 
preme Judicial District. December 20, 1946. 
12 CCH Lire Cases 500. 

H. T. Cooper, Fort Worth, Texas, for Ap- 
pellants. 


Mays & Mays, Dave Miller, Fort Worth, 
Texas, for Appellees. 


MARRIED WOMAN'S PROCEEDS 
EXEMPT FROM CREDITOR’'S CLAIM 


(WISCONSIN) 


© Status of beneficiary at date of 
issuance 
Statute construed 


When a $500 group insurance certificate 
was issued to the deceased, he designated 
defendant as beneficiary. At the time the 
original certificate was issued to the insured, 
defendant was a single woman, but before 
she was designated beneficiary to the addi- 
tional amount of $1,500, she married a man 
other than the insured. Plaintiff claimed the 
proceeds of the policy in partial satisfaction 
of a judgment against defendant, who 
argued that the proceeds were exempt under 
Section 246.09, Statutes. The statute pro- 
vides that any person, whether or not her 
husband, effecting insurance on his own or 
the life of another, may make the insurance 
payable to a married woman, and that the 
proceeds are payable to her and free from 
the claims of her. creditors. 

The court declared that the status of the 
beneficiary as a married woman at the time 
the insurance was made payable to her, 
rather than at the time the proceeds were 
payable, was controlling. If the status of 
the beneficiary was determined at the time 
the policy was payable, a widow would be 
deprived of the proceeds of a policy payable 
on the death of her husband. The death 
would dissolve the marriage. Since the 
original $500 certificate was made payable 
to defendant as a single woman, she was not 
entitled to exemption of that amount of the 
proceeds from the claims of her creditors. 
The additional insurance of $1,500 was 
effected and made payable to her as a mar- 
ried woman, and she was entitled to ex- 
emption of that amount. Judgment was 
reversed and the cause remanded with direc- 


tions to enter judgment for plaintiff in the 
amount of $500.—Luebke v. Vonnekold, ete. 
Wisconsin Supreme Court. Filed May 13, 
1947. 12 CCH Lire Cases 540. 

Walter D. Corrigan, Sr., Thomas M. Corri- 
gan, Milwaukee, Wisconsin, for Appellant. 


Milton Zuleger, Milwaukee, Wisconsin, for 
Respondent. 


William H. Churchill, Milwaukee, Wisconsin, for 
Garnishee Metropolitan Life Insurance Company, 


PRECARIOUS HEALTH 
CONCEALED FROM AGENT 


(OHIO) 


© Policy delivered to fellow officer 
Good faith 


Blitz, an officer of defendant company, and 
the secretary-treasurer of the company ap- 
plied to an insurance company for $40,000 
insurance on the life of Blitz for the benefit 
of the company. The agent delivered the 
policy to defendant’s office on September 19, 
1945, and inquired the whereabouts of the 
insured. The secretary-treasurer replied 
only that the insured was in New York on 
a buying trip. The agent then delivered the 
policy to the secretary-treasurer in return 
for the company’s check for $4,910 in pay- 
ment of the first annual premium. On Sep- 
tember 12, while in New York, the insured 
had suffered a severe heart attack, known 
medically as angina pectoris, with coronary 
thrombosis and a posterior wall myocardial 
infarction. He was taken to the hospital, 
where he suffered another heart attack on 
September 17. Between September 12 and 
September 19, the insured’s condition was 
critical. The officers of defendant company, 
including the secretary-treasurer, were fully 
informed of this fact. The insured died on 
March 31, 1946, following a third heart attack. 

Declared the court: “The Golden Rule 
is an unlisted, but yet a very pertinent, rule 
of equity that has a particular application 
where the contract at issue is one [requiring 
good faith]. The situation we find here is 
shocking to the conscience. It presents a 
bold attempt to exchange $4,910 for $40,000 
with defendant in possession of all the facts 
and plaintiff wholly ignorant of the material 
fact that Blitz was virtually on his death bed. 
Good faith should have prompted the secre- 
tary-treasurer to [disclose] to the agent the 
precarious condition of the insured’s health. 
Good law is but a reflection of good con- 
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science. When it ceases to be such, it is no 
longer good law for an enlightened society. 
Good conscience, as well as good law, re- 
quires the cancellation of the contract.” 
Judgment was entered for the insurer.— 
Massachusetts Mutual Life Insurance Com- 
pany v. The Cohen, Friedlander & Martin 
Company. United States District Court, 
Northern District of Ohio, Western Divi- 
sion, Filed February 14, 1947. 12 CCH 
Lire Cases 545. 

Fraser, Shumaker, Kendrick & Winn, Sev- 


enth Floor, Home Bank Building, Toledo 4, 
Ohio, for Plaintiff. 


George R. Effler, 1111 Edison Building, Toledo 
4, Ohio for Defendant, 


PREMIUM RECEIVED 
AFTER GRACE PERIOD 


(NEBRASKA) 


@ Policy lapsed by insurer 
Time of mailing of check 


The quarterly premium on the insured’s 
life insurance policy was due on June 6, 
1944, and the grace period expired on July 
7, 1944. Defendant maintained an agency 
in Lincoln for the collection of premiums. 
The cashier receives all letters and opens 
all mail. When checks, accompanied by a 
premium notice, are received by the agency 
through the mail, the cashier checks the 
notice to see whether the remittance has 
been received in time. If unaccompanied 
by a premium notice or letter, the remittance 
is laid aside for the bookkeeper to check 
against the record to ascertain whether it 
has been received within time. If the date 
of mailing, as shown on the envelope, indi- 
cates that the remittance was mailed within 
the grace period, it is not considered a 
default, as the time of mailing governs. It 
is the practice of the office to deposit all 
checks received in the morning on that day 
and all checks received in the afternoon 
on the following day. Plaintiff testified that 
he made out his check, dated July 6, 1944, 
and mailed it on that day. In the regular 
course of the mail, it should have arrived 
in Lincoln at seven o’clock in the morning 
on July 7. However, the payment was re- 
corded on defendant’s books and deposited 
ina bank on July 17. From this fact and 
the custom of handling this business, defend- 
ant argued that the check was not received 
until July 17 and that the policy had lapsed. 


At the time in question defendant’s book- 
keeper was on vacation and a new clerk 
handled the check and made the deposit. 
The new clerk was not produced as a wit- 
ness, and the envelope in which the re- 
mittance was made was not in evidence. The 
court was of the opinion that the evidence 
required a finding that the remittance was 
mailed in time and that a default did not 
occur. Judgment for defendant was reversed 
and the cause remanded.—Cunningham v. 
the Northwestern Mutual Life Insurance 
Company. Nebraska Supreme Court. April 
18, 1947. 12 CCH Lire CAses 487. 

Charles A. Fisher, for Appellant. 


Edwin D. Crites, Gerald M. Swanstrom, Stan- 
ley V. Jacobsen, for Appellee. 


BRUISE MISTAKEN FOR SPRAIN 


(TEXAS) 


e Accident insurance 
Limited settlement 
Validity of release 


The insured received a blow on his right 
leg as a result of a fall. His accident policy 
provided for payment of benefits of $100 
per month for a period not to exceed thirty 
months for loss resulting from bodily in- 
juries sustained solely through accidental 
means. The indemnity payable for disability 
resulting directly or indirectly from strains 
or sprains was limited to one-fourth the 
amount specified for partial disability for a 
period not to exceed three months. The in- 
sured submitted a proof of loss, in which 
he stated that his disability was due to a 
strain. Defendant allowed the claim for the 
limited amount upon the signing of a release 
by plaintiff. A month later a physician dis- 
covered a cancerous condition in plaintiff's 
right knee which necessitated amputation 
of the leg. Plaintiff then filed with defend- 
ant another claim, seeking payment for total 
disability from the date of the accident. 
When defendant refused the claim, plaintiff 
brought a suit charging anticipatory breach 
of contract and seeking recovery for the 
matured monthly benefits and the value of 
the unmatured monthly benefits. 


The basis of plaintiff’s suit was that, at 
the time the limited amount was paid, he 
and defendant were mutually mistaken in 
believing that disability resulted from a sprain 
when, as a matter of fact, it resulted from 
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a bruise. The insurer’s contention was that 
the limited amount was paid in compromise 
of the claim and that the release executed 
pursuant thereto could not be set aside be- 
cause of a mutual mistake as to the nature 
or extent of the injury. The court found 
all of the usual elements of a compromise 
lacking. There was no dispute between the 
parties as to the cause of the injury, the 
amount due or the provision applicable. 
Both parties believed disability was caused 
by a sprain. The payment and acceptance 
of the limited amount and the execution of 
the release obviously were the result of this 
mutual mistake of the parties. Judgment 
of the lower court for the insured was 
affrmed.—American Casualty and Life Com- 
pany v. McCuiston. Texas Court of Civil 
Appeals, Second Supreme Judicial District. 
May 2, 1947. 12 CCH Lire Cases 515. 


Martin, Moore & Brewster, Fort Worth, 
Texas; Chaney & Davenport, Dallas, Texas, 
for Appellant. 


Rawlings, Sayers & Scurlock, Fort Worth, 
Texas, for Appellee. 


VETERANS’ ADMINISTRATION 
NOTIFIED? 


(TEXAS) 


® National Service Life Insurance 
Change of beneficiary 
Circumstantial evidence 


From the time of his marriage to the time 
he left to go overseas, the insured was con- 
stantly making statements, orally and in 
letters, to his wife and others that he in- 
tended to change the beneficiary in his Na- 
tional Service Life Insurance policy from his 
mother to his wife. After his death both 
his mother and widow claimed the proceeds, 
and the question before the court was 
whether the change had been effected. The 
act requires that the change be made in 
writing signed by the insured and forwarded 
to the Veterans’ Administration. While the 
wife had the burden of showing that notice had 
been given, the fact that it had been given 
could be proved by circumstantial evidence. 

After his marriage the insured asked his 
company commander how to effect the 
change, and was referred to the officer whose 
duty it was to attend to such matters. The 
insured wrote his wife that he was attempt- 
ing to have his allotment and insurance 
changed to her. In a letter to his wife 


about three weeks before his death, the in. 
sured asked her whether she still maintained 
that she would not take his insurance money, 
and added that he wanted her to have it 
and that it would send their son to school 
for awhile. She had told him that she did 
not want his insurance money, but wanted 
him. A report of death made by the Ad- 
jutant General of the War Department to 
the Veterans’ Administration, giving full in- 
formation as to the date of the insured’s 
birth, his entry into and length of service, 
and the date he was killed, showed his wife 
to be the first beneficiary. This information 
with regard to the wife as beneficiary reached 
the War Department in some manner, and 
the court was of the opinion that it came 
from the insured. The court concluded that 
the insured had given the proper written 
notice of change either on forms generally 
used in the Army or by letter or other memo- 
randum, and that for some reason, perhaps 
the confusion incident to war, such forms 
were not available for production in court. 
This view was strengthened by the fact that 
when the soldier was killed in action, his 
wife, and not his mother, was notified and 
was paid the allotment and other benefits. 
Judgment was entered for the widow.— 
Walker v. United States of America et al. 
United States District Court, Southern Dis- 
trict of Texas, Houston Division. February 


21, 1947. 12 CCH Lire Cases 537. 


J. D. O'Bryant, Houston, Texas, for Plaintiff. 


Brian S. Odem, United States Attorney; New- 
ton M. Crain, Jr., Assistant United States At- 
torney; Howard S. Hoover, Houston, Texas, for 
Defendants. 


PLACE OF CONTRACT 
GOVERNS INTERPRETATION 


(SOUTH CAROLINA) 


e Total and permanent disability 
Statute construed 





The controversy between the insured and 
the insurers centered on whether the insured 
had furnished due proof that he had become 
totally and permanently disabled. The in- 
surers contended that the policies had been 
applied for and delivered in Massachusetts 
and that Massachusetts law governed the 
interpretation of the meaning of total and 
permanent disability. The trial judge ruled 
that Section 7773 of the 1942 Code of Laws 
for South Carolina made it mandatory on 
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the court to construe the terms of the con- 
tract in accordance with South Carolina law, 
since the insured had moved to South Caro- 
lina, where he paid premiums and where his 
disability developed. Section 7773 of the 
Code of 1942 provides that the taking or 
receiving of a premium from any citizen of 
South Carolina constitutes the doing of busi- 
ness within the state, and that the place of 
the making and performance of the contract 
will be deemed to be within the State of 
South Carolina, 

An analysis of this section of the Code 
convinced the court that it was not apposite 
to the facts of this case and that, correctly 
construed, the statute is valid and binding 
upon contracts entered into in South Carolina 
between one of its citizens and a foreign 
corporation licensed to do business within 
the state. The court concluded that the en- 
actment of the statute was not intended to 
change the general principle of the law of 
contracts that the place where the contract 
is made, governs the construction and in- 
-terpretation of contracts. If it were the 
intention of the legislature to encompass 
contracts entered into in other states, the stat- 
ute would be in conflict with Article 1, Sec- 
tion 10 of the United States Constitution, 
providing that no state may pass a law im- 
pairing the obligation of. contracts, and in 


conflict with the guaranties of the Four- 


teenth Amendment to the United States 
Constitution. The place of the contract was 
fixed as of the date of its delivery. The 
trial judge erred in refusing to admit evi- 
dence of the law of Massachusetts, and judg- 
ment of the lower court was reversed and 
a new trial ordered.—Jones v. The Prudential 
Insurance Company et al. South Carolina 
Supreme Court. April 16, 1947. 12 CCH 
Lire Cases 532. 


Haynsworth & Haynsworth, Greenville, South 
Carolina, for Appellants. 


P. A. Bonham, Greenville, South Carolina, 
for Respondent. 


RELIGIOUS SOCIETY LOSES 
INSURANCE LAW EXEMPTION 


(INDIANA) 
® Death benefits 
Excess of statutory amount 
The Noblesville Brother-Sisterhood, a 
voluntary unincorporated society of 500 in- 
dividuals composed of members of the Nobles- 
ville United Brethern Church, maintained 





two funds: a general expense fund from 
annual membership fees of one dollar per 
year, and a death benefit fund which was 
raised by an assessment of $100 from each 
member within fifteen days from the notifi- 
cation of the death of a member. The full 
death benefit payment consisted of one dol- 
lar per member. The Insurance Commis- 
sioner ordered the society to cease paying 
burial benefits and making assessments 
therefor in an amount over $100, pointing 
out that it was not licensed as an insurance 
organization under the laws of Indiana and 
was exceeding the exemption of Section 207 of 
the 1935 Insurance Code, Section 39-4427(g), 
Burns 1940 Replacement, which permits 
religious, charitable and benevolent groups 
to provide burial benefits not to exceed $100. 
The society contended that subdivisions (c) 
and (d), permitting death benefits not ex- 
ceeding $500, applied to it. Section 39-4427, 
Burns 1940 Replacement, provides: “Nothing 
contained in this act shall be construed to 
affect or apply to (a) grand or subordinate 
lodges of Masons, Odd Fellows or Knights 
of Pythias . (c) nor to similar societies 
which do not issue insurance certificates 
(d) nor to an association of local lodges of 
a society which provides death benefits not 
exceeding $500.” 

Was plaintiff a society “similar” to those 
referred to in (a) of the statute? The court 
thought the word referred to other fraternal 
organizations, such as the Elks or Moose, 
and that subdivision (a) was not applicable 
to plaintiff. It was further of the opinion 
that subdivision (d) referred to a union or 
federation of more than one local lodge of a 
society organized on an intrastate or national 
basis, and that plaintiff did not come within 
this classification either. The court con- 
cluded that plaintiff was the type of organ- 
ization referred to in subdivision (g), and 
that it could not obtain the benefit of the 
exemption as long as it continued to pay 
death benefits in excess of $100. Judgment 
for plaintiff was reversed with instructions 
to enter judgment for defendants.—Depart- 
ment of Insurance of the State of Indiana 
et al. v. Noblesville Brother-Sisterhood, etc., 
et al. Indiana Appellate Court. April 11, 
1947. 12 CCH Lire Cases 534. 

Cleon H. Foust, First Deputy Attorney Gen- 
eral; Byron C. Kennedy, Deputy Attorney Gen- 
eral; James A. Emmert, Attorney General, State 
House, Indianapolis, Indiana, for Appellants. 


Campbell & Campbell, 8644 Logan Street, 
Noblesville, Indiana, for Appellees. 
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IN THE CURRENT PARADE OF oF WATT UHM 


Attractive Nuisance 
Pit in subdivision—Child drowned 


ame oe Landlord and Tenant — Tenant’s 
Pit on cotton gin premises—Child property damage — Repair of roof 
drowned (Okla.) a (Okla.) 
Bus Company's Liability—Prospective 
passenger injured—J ostling of crowd 


Joint Tortfeasors—Contribution—Ex- 
ception to rule (Conn.) . 


Lessor’s Liability—Lessee’s customer 


(a..vJ 


Contractors’ Liability—Graves dese- 


crated (Ky.) 


Damages—C onscious pain and suffer- 
ing (S. C.) 


injured—Auto lift (Ill.) . 


Manufacturer's Liability—Explosion of 


chemicals (Cal.) 


Municipality's Liability — Fall from 


diving board (Ariz.) 


Dentist’s Liability—E xtrac seein c- 
tion resulting (Mont.) 
Hospital’s Liability 
Patient burned—Res ipsa loquitur 
(Nev.) 
Patient injured—Explosion of anes- 
thetics (Cal.) ; 
Patient shot by policeman (Te am 
Invitee Injured 
Executor’s personal liability (Cal.) 
Popcorn on terrazo floor (La.) Lipstick infecting . skin — Implied 
Sliding door — Res ipsa loquitur warranty (N. J.) 
(Cal)... Street Railway’s Liability 
Slippery floor — Contributory negli- Passenger injured — Fall from 
gence (Mo.) crowded car (Cal.) .. 


Wrestling match—Wrestler thrown Pedestrian injured—Loss of mem- 
from ring (Vt.) ory (Cal.) .. ahcie ae 


Owner’s Liability 
Dog attacking stranger (Conn.) 


Timber piled on ee hild in- 
jured (N. C.) 


Physician’s Liability—Patient burned 
Heat lamp treatments (N. J.) 


Railroad’s Liability—Hog killed (Ga.) 5 


Retailer's Liability 
Gasoline sold as kerosene (S. C.) 
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FLASH IN DRAW POT 


(CALIFORNIA) 
e@ Explosion of chemicals 


paratus called a “draw pot,” which was de- 
signed to heat chemical salts beyond the 
melting point to form a liquid used for 
heat-treating tool steel. After examining 
the equipment and investigating the tool 

The tool company where Hulsizer and company’s requirement, defendant recom- 
Tingey were employed had installed an ap- mended its product, liquid heat quench, for 
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the desired service. An order was placed 
with defendant for one drum of liquid heat 
quench and one drum of another salt called 
draw temp, also used for treating steel. 
Tingey prepared to heat-treat some steel. 
The two drums were moved close to the 
pot. Tingey turned on the gas and adjusted 
the burner under the pot. Suddenly there 
was a loud noise, a big flash in the draw 
pot, and the plant filled with smoke. A few 
seconds later a second and more violent 
explosion was followed by a loud “shush” 
and a slight blaze. The liquid heat quench 
drum was blown to pieces, but the draw 
temp container stood intact. Tingey was 
killed and Hulsizer was injured as a result 
of the explosion. 


The court deemed the evidence clearly 
sufficient to support a finding that the con- 
tents of the liquid heat quench drum, when 
shipped, contained impurities which defend- 
ant should have discovered, and that the 
explosions resulted from a contamination of 
the salt by some foreign substance. When 
the superintendent of the tool company in- 
spected the salt in the liquid heat quench 
drum shortly after it was delivered, it was 
not white, as pure salt of this sort should 
Draw 
temp, however, normally has a yellow tinge 
or cream-white color. It was a justifiable 
inference that some draw temp salt was 
present in the liquid heat quench drum. 


be, but a dirty yellowish-gray color. 


There was also evidence to support re- 
covery on an entirely different theory. If, 
as contended by defendant, an employee of 
the tool company accidentally had mixed 
some of the liquid heat quench with the 
draw temp, the jury could have found that 
the mixing was the direct consequence of 
defendant’s failure to give adequate warn- 
ing, either verbally or by label, of the dan- 
gerous nature of its product. Judgments 
for plaintiffs were affirmed.—Tingey et al. 
v. E. F. Houghton & Company. California 
Supreme Court. Filed May 6, 1947. 14 
CCH NEcLIcENcr Cases 914. 

Angus C. McBain, 639 South Spring Street, 
Los Angeles, California; Hildebrand, Bills & 
McLeod, 1212 Broadway, Leonard J. Dieden, 


503 Financial Center Building, Oakland, Cali- 
fornia, for Plaintiffs, Respondents. 


Chase, Barnes & Chase, Title Insurance 


Building, Los Angeles, California, for Defend- 
ant, Appellant. 


TTT 


NEGLIGENCE (Other 


than Automobile) 


WRESTLER TOSSED 
ON SPECTATOR 


(VERMONT) 


e@ Wrestling match promoter’s liability 
Assumption of risk 


Plaintiff and two friends had ringside 
seats at the armory for the wrestling match 
conducted by defendant. The match had 
been in progress for some time when one of 
the wrestlers tossed the other through the 
ropes. Plaintiff, seeing the wrestler headed 
in his direction, put up his hand to protect 
himself. The oncoming wrestler landed on 
plaintiff, injuring the latter’s hand and wrist. 
An invitee at a place of amusement ordi- 
narily assumes the risk of an obvious dan- 
ger or one that is a matter of common 
knowledge. Defendant likened the accident 
to those occurring at baseball parks where 
fans assume the risk of being hit by a ball, 
since it is a matter of common knowledge 
that chance is an important factor in deter- 
mining the direction a batted ball may take. 
Defendant asserted that it is the intent and 
purpose of a baseball player to hit the ball 
as far as possible, and that “apparently one 
of the purposes of a wrestling match is to 
throw the wrestler as far as possible.” 


The court did not believe the two sports 
were comparable. The number of people 
who know how a wrestling match is con- 
ducted and what may reasonably be ex- 
pected to happen, is small compared with 
the number who are familiar with baseball. 
If it is true that one of the objects is to 
throw a wrestler as far as possible from the 
ring, the purpose is not a matter of common 
knowledge. Plaintiff stated that he was a 
“wrestling fan, rather,” but there was no 
evidence that he had ever seen a wrestler 
thrown from the ring on a previous occa- 
sion. The jury returned a verdict for plain- 
tiff in the amount of $150. The amount of 
the verdict remaining after payment of the 
doctor bill would be $53. The court thought 
that this amount was entirely inadequate to 
compensate plaintiff for the inconvenience 
of a disabled hand for a period of nine 
months and loss of income from his barber- 
ing trade. Therefore, the judgment of the 
lower court was reversed, and plaintiff’s mo- 
tion for a new trial was granted.—Dusckie- 
wicz v. Carter, d.b.a. Jack Carter Enterprises. 
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Vermont Supreme Court. May 6, 1947. 14 
CCH NEGLIGENCE Cases 974, 

Asa S&S. Tuland, 
Plaintiff. 


Ryan, Smith & Carbine, Rutland, Vermont, 
for Defendant. 


Bloomer, Vermont, for 


PROSPECTIVE PASSENGER 
SHOVED AGAINST BUS 


(NEW YORK) 
e Carrier’s liability 
Jostling of crowd 
Plaintiff was one of one hundred’ persons 
gathered at the bus stop. As the bus pulled 
up at the curb, plaintiff found herself stand- 
ing near its entrance. In the surging of the 
crowd, she was thrown against the side of 
the bus, lost her footing and fell to the 
sidewalk, suffering an injury to her leg. 
Suit was brought against the bus company, 
plaintiff alleging that defendant negligently 
failed to provide sufficient and adequate 
guards at the bus stop to prevent large 
crowds from pushing and shoving prospec- 
tive bus passengers. 


The rule is well settled that if a carrier 
has reason to anticipate the gathering of a 
large crowd at a station or platform, it is 
bound to take such reasonable precautions 
as the anticipated condition may dictate to 
avoid injury to passengers by the rushing 
or crowding of the persons assembled. But 
it is equally well settled that a carrier is not 
liable for the pushing of a crowd waiting 
to take passage where there is no station or 
platform and the prospective passengers are 
waiting in the public street, over which the 
carrier has no control. The acts of defend- 
ant’s employees in no way contributed to 
plaintiff's injury. Defendant could not be 
held liable for the safety of plaintiff while 
she was using the street to walk toward the 
bus or for the conduct of third persons. 
Judgment for plaintiff was reversed and the 
complaint dismissed.—Mc Mahon, etc., et al. 
v. Surface Transportation Corporation of 
New York. New York Supreme Court, 
Appellate Division, First Department. May 
2, 1947. 14 CCH NEGLIGENCE CAsEs 859. 

Addison B. Scoville, A. C. Mayo, for Ap- 
pellant. 


Joseph H, Sand, Isidor Blum, Joseph J. Pelli- 
cane, Samuel L. Sargent, for Respondents. 


LEG BURNS ULCERATE 


(NEW JERSEY) 
@ Physician’s liability 
“Heat lamp” treatments 
Causal connection 


Plaintiff was treated by defendants for a 
physical condition symptomatized by swol- 
len ankles. He contended that the leg ulcer- 
ations for which a recovery was sought were 
the result of burns inflicted by the negligent 
application of a “heat lamp.” It was claimed 
that the burns were sustained on July 23, 
1941, after six such applications over a pe- 
riod of time. Dr. Straus, who examined 
plaintiff on October 17, 1942, found that he 
had diabetes, a slight hypertension, and two 
big ulcers on his left lower leg. Dr. Stiles, 
who examined plaintiff on September 23, 
1943, found the leg in bad condition, with 
edema from the knee to the toes and multi- 
ple ulcers varying in size. These experts 
were unable to determine the cause of the 
condition. They were agreed that those suf- 
fering from either diabetes or arterioscle- 
rosis are “prone to ulcers” such as afflicted 
plaintiff. Other physicians who treated plain- 
tiff in the intervening period were not called 
as witnesses. The court thought it signifi- 
cant that in giving the history to these other 
physicians and to hospital authorities, plain- 
tiff had made no mention of the burns. 


Spoke the court: “There is no tangible 
basis in the proofs for inferring a causal 
relation between the application of the heat 
lamp and the ulcerations. The ‘mere scin- 
tilla’ of evidence rule does not prevail in this 
state.” There was no factual issue for the 
jury, and judgment of nonsuit was affirmed. 
—Muller v. Pois et al. New Jersey Su- 
preme Court. May 9, 1947. 14 CCH NEc- 
LIGENCE CAsEs 940, 


DOG LIABILITY 


(CONNECTICUT) 
e Stranger attacked 


Dog-bite statute 
“Trespasser” construed 


Plaintiff entered defendant’s yard to pur- 
chase fertilizer, which defendant was selling. 
He knocked at the front door but re- 
ceived no reply, and, hearing voices in the 
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house, went around the west side toward the 
kitchen door, He was attacked, without 
warning, by one of defendant’s two watch 
dogs, which bit him in the arm. The dog 
was fastened by a six-foot chain tied to a 
truck or tree. Plaintiff did not hear or see 
the dog until he was attacked. 


The statute under which plaintiff brought 
his action, General Statutes, Cum. Supp., 
1935, Section 1380c, provides that the owner 
is liable for injury done by his dog on all 
occasions except when the injury is incurred 
by one committing a trespass or other tort 
or teasing or abusing the dog. The trespass 
or other tort referred to in the statute is 
one committed on the person or property 
of the keeper or his family, or one com- 
mitted on the dog itself, to which it would 
instinctively react. The court had never 
passed upon the precise question of whether 
mere entry upon land was such a trespass as 
was contemplated by the statute. Reasoned 
the court: “It would be a harsh doctrine to 
hold that when one enters on another’s land 
at a reasonable hour for the purpose of 
speaking to him, he commits a trespass that 
would call for protection or defensive action 
by a dog. The conclusion of the trial court 
that the act of plaintiff was not such a 
trespass as was within the statute was rea- 
sonable.” Judgment for plaintiff was af- 
firmed—Hanson v. Carroll. Connecticut 
Supreme Court of Errors, Tolland County. 
April 28, 1947. 14 CCH NEGLIGENcEe CASES 
863. 

Harry H. Lugg, Donald C. Fisk, for Defend- 
ant, Appellant. 

Bernard J. Ackerman, for Plaintiff, Appellee. 


LIPSTICK INFECTS SKIN 


(NEW JERSEY) 


@ Vendor’s liability 
Implied warranty 


Plaintiff entered defendant’s drugstore, 
asked for a particular brand of lipstick, and 
was told that it was not in stock. She then 
purchased another brand on the recommen- 
dation of the salesgirl. Suit was brought 
against the vendor to recover for a skin 
infection caused by use of the lipstick. Trial 
proceeded on the theory of breach of the 
implied warranty under R. S. 46:30-21, which 
specifies: “Where the buyer, expressly or by 
implication,-makes known to the seller the 


particular purpose for which the goods are 
required, and it appears that the buyer re- 
lies on the seller’s skill or judgment, there 
is an implied warranty that the goods shall 
be reasonably fit for such purpose.” There 
was no proof that plaintiff had suffered any 
skin infection prior to using the lipstick. 
In support of its argument that the trial 
court erred in denying the motions for a 
nonsuit and directed verdict, defendant con- 
tended that it could not be said that the 
goods were not reasonably fit for the pur- 
pose for which they were sold when pro- 
portionately few of those who used a certain 
article were injuriously affected. The court 
ruled to the contrary. The mere fact that 
only a few of those using a certain article 
suffer injuries, does not absolve the vendor 
from liability under the implied warranty 
created by the statute. Otherwise, it would 
be necessary to show that the article sold 
would be injurious to every user. Judgment 
for plaintiff was affirmed.—Reynolds v. Sun 
Ray Drug Company. New Jersey Court of 
Errors and Appeals. April 24, 1947. 14 
CCH NEGLIGENCE Cases 889. 

Parsons, LaBrecque, Canzona & Combs, 18 


Wallace Street, Red Bank, New Jersey, for 
Plaintiff, Respondent. 


Edward J. Ascher, Hayden Proctor, 2 Matti- 
son Avenue, Asbury Park, New Jersey, for De- 
fendant, Appellant, 


HOG RUNS IN FRONT OF TRAIN 


(GEORGIA) 


@ Railroad’s liability 
Presumption of negligence 
Rebuttal evidence 


The day after she was killed, plaintiff's 
hog was seen lying on the left side of de- 
fendants’ railroad track between the main 
line and side track. Plaintiff's witnesses tes- 
tified that at that place anything on the 
track was visible for “a couple of hundred 
yards.” Their testimony was prima facie 
evidence of the want of reasonable skill and 
care on the part of the servants of the rail- 
road under Code Section 94-1108. Upon proof 
that the hog was killed by the operation of a 
train of defendants’ the presumption arose that 
the hog’s death was caused by the negligence 
of defendants, But this presumption was 
rebuttable. A witness for defendant testified 
that just as the train blew for the crossing, 
the hog ran from the right-hand side across 
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the track. The train was approximately 
twenty-five to thirty feet from the hog. He 
thought it would have been impossible for 
the engineer to prevent the accident. This 
testimony was supported by another witness 
for defendants, who stated that the hog did 
not attempt to run across the track until 
the train was almost at the crossing. These 
two persons were the only witnesses offered 
by either side who saw the hog at the time 
she was killed and who knew how the acci- 
dent occurred. The court thought the evi- 
dence of the two eyewitnesses was sufficient 
to rebut the presumption against defend- 
ants, and that the verdict for plaintiff was 
not authorized as a matter of law. Judg- 
ment for plaintiff was reversed.—Powell et 
al., Receivers v. Rogers. Georgia Court of 
Appeals. May 9, 1947. 14 CCH NEGLI- 
GENCE CAsEs 890, 

M. W. Eason, Reidsville, Georgia; Anderson, 


Connerat, Dunn & Hunter, Savannah, Georgia, 
for Plaintiff. 


No appearance for Defendant in Error. 


TWENTY MINUTES 
CONSCIOUS PAIN 


(SOUTH CAROLINA) 


@ Boy struck by freight train 
Amount of verdict 
Depreciated value of dollar 


Just how much conscious pain was suf- 
fered by plaintiffs’ ten-year-old son between 
the time he was struck by one of defend- 
ant’s through freight trains and his death 
twenty minutes later? The jury assessed it 
at $25,000, awarding $10,000 in actual dam- 
ages and $15,000 in punitive damages. Ina 
prior action plaintiffs had recovered $3,000 
for the child’s wrongful death. A motion for 
new trial was refused upon condition of a 
remittitur of $5,000, which plaintiffs duly 
remitted. Appeal followed. 


The members of the court were gravely 
concerned. The testimony was both meager 
and weak that the deceased, in the short 
time between his injury and death, had suf- 
fered conscious pain. But if there was more 
than a scintilla of evidence from which the 
jury could reasonably infer the decedent’s 
consciousness of pain and suffering, this is- 
sue had to be submitted to the jury. When 
the engine and train of cars collided with 


the child, he was lodged on the front of the 
engine and carried thirty-two car lengths 
down the track. A witness for plaintiffs, 
who had helped bring the injured boy back 
to the crossing near the depot, where the 
collision had occurred, testified that the child 
was whining and “drawing up.” Another 
witness, in whose automobile the boy had 
been transported to a physician’s office, tes- 
tified that the child was groaning and ap- 
parently struggling for breath. The doctor 
testified that when the boy was given a 
hypodermic, he had jerked his arm up, a 
motion which could have been either an 
indication that he reacted to pain, or a re- 
flex action of the nerves and muscles. The 
court thought that while, at best, it was a 
hair-line case, the evidence was sufficient to 
require submission of the case to the jury. 
Though disturbed over the amount of the 
verdict, the court was unwilling to say as 
a matter of law that the trial judge had 
committed an abuse of discretion in failing 
to reduce the verdict more than he did or 
to grant a new trial, in view of the greatly 
depreciated value of the dollar. Judgment 
for plaintiffs was affirmed.—Bowers et al., 
Admrs. v. Charleston & Western Carolina 
Railway Company. South Carolina Supreme 
Court. May 16, 1947. 14 CCH NEcLicENcE 
Cases 924. 

M. G. McDonald, Howard L. Burns, Green- 


wood, South Carolina; J. W. Manuel, Hampton, 
South Carolina, for Appellant. 


George Warren, Randolph Murdaugh, Hamp- 
ton, South Carolina, for Respondents. 


NOSE REMOVED 
BY OVERHEAD GARAGE DOOR 


(CALIFORNIA) 


e Business invitee injured 
Executor’s personal liability 


A tank-truck driver was delivering gaso- 
line to an automobile agency. As _ he 
raised the overhead-lift garage door, one end of 
the cable pulled loose from its clamp, and 
the door dropped, removing the end of 
plaintiff's nose. At the time of the injury 
the garage was being operated as part of 
the owner’s estate. Eight months after the 
accident the assets of the estate were dis- 
tributed, the estate was closed and the ex- 
ecutors were discharged. Four months later 
plaintiff brought an action against the trus- 
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tee, the planing company that had installed 
the door and recently put in a new cable, 
and against Long and Verheyen, both as 
individuals and as executors of the estate 
of the owner. A demurrer filed by the trus- 
tee was sustained. A demurrer was also 
sustained in favor of the planing company, 
but on appeal the ruling and judgment in its 
favor were reversed. Verheyen, the co-ex- 
ecutor, died before the trial, and the action 
against him was dismissed. The jury re- 
turned a verdict of $87,575 against Long, 
“an individual acting as executor of the 
estate of Gray, deceased,” and a special ver- 
dict that there had been no negligence on 
the part of the planing mill or its employees 
who had repaired the door. Long appealed, 
contending that an executor may not be 
sued in his representative capacity after he 
has been discharged and the estate closed, 
and that the verdict was so indefinite that 
it did not disclose whether the jury intended 
to find against him as an individual or as 
an executor. 


The court agreed that Long could not 
be held liable in his representative capacity, 
for he was no longer an executor and had 
no assets of the estate under his control. 
The reasons advanced for deviating from 
the general rule of the executor’s personal 
liability for the torts of himself and his 
agents in the course of administration were 
insufficient; and in closing an estate an ex- 
ecutor does not cut off his personal liability 
for such torts. In spite of an erroneous rul- 
ing by the trial judge that Long was subject 
to suit in a representative capacity, it could 
not be assumed that the jury believed the 
judgment was against Long in any capacity 
other than as an individual, because it had 
been correctly instructed on the subject. 


There was sufficient evidence upon which 
the jury might have concluded that the 
accident was caused by the negligence of the 
employees of either the automobile agency 
or the planing company or of neither. There 
was evidence that the building superintend- 
ent had failed to have a nut welded on the 
end of the wire cable. The carpenter from 
the planing company replaced the cable 
Shortly before the accident. He testified 
that he did not tie the end of the wire cable 
to prevent it from unwinding, as required 
by the instructions accompanying the orig- 
inal hardware, because at the time of the 
original installation the building superin- 


tendent had welded a nut to the end of the 
cable and the carpenter understood that this 
welding was to be done again on the re- 
placement. The building superintendent testi- 
fied that he did not have anything done to 
the door because the carpenter informed 
him it was unnecessary. There was evi- 
dence that such welding tended to weaken 
the cable and that it was not done on sim- 
ilar doors in the city. The other ground on 
which defendant might have been held lia- 
ble, was the garage employees’ failure to use 
reasonable care to discover an unreasonable 
risk of harm to those using the door. 


Over a period of four years plaintiff sub- 
mitted to thirty-one operations to alleviate 
his disfigurement, and still faces additional 
operations. Plaintiff was considerably dis- 
figured, and restoration was unlikely. Al- 
though the verdict was undoubtedly high, 
the court could not conclude that it was 
excessive. Judgment for plaintiff was af- 
firmed.—Johnston v. Long et al. California 
Supreme Court. Filed May 6, 1947. 14 
CCH NEG tIicENcE CAsEs 904. 


Forrest A. Betts, 427 Title Insurance Building, 
Los Angeles, California; William H. Macomber, 
1114 San Diego Trust & Savings Building, San 
Diego, California, for Plaintiff, Respondent. 

Jennings & Belcher, 805 Security Building, 
Los Angeles, California; Monroe & McInagis, 830 
San Diego Trust & Savings Building, San Diego, 
California, for Defendants, Appellants. 


GRANDPARENTS’ GRAVES 
DESECRATED 





(KENTUCKY) 


@ Mental pain and anguish 
Wanton and reckless conduct 
Contractor’s liability 


Defendant contractor was engaged in re- 
constructing a highway under plans and 
specifications provided by the highway de- 
partment. The plans called for relocation 
of the highway and required a cut seventy- 
five feet deep through adjacent property. 
Because of a loose shale formation, the 
dynamite blasts for the cut left a large 
boulder in a position that menaced traffic 
on the new highway. Blasts removed the 
boulder, but also destroyed a portion of the 
graves of plaintiffs’ grandparents. The grand- 
children brought suit against the contractor, 
alleging wanton and ‘reckless desecration of 
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the graves, which had caused them mental 
pain and anguish. The jury returned a ver- 
dict for plaintiffs in the sum of $4,500. It 
was clearly shown that defendant had actual 
notice that the right-of-way ran along the 
edge of the graveyard. The shooting of 
dynamite within three feet from the ceme- 
tery, with the knowledge that the soil for- 
mation was loose shale, might well have 
been thought by the jury to be in reckless 
disregard of the rights of the next of kin 
of the deceased who were buried there. 
Defendant’s men and the highway depart- 
ment were experienced in this type of work 
and might have anticipated the ultimate re- 
sult. 


But the instructions given by the trial 
court were erroneous. The jury was told 
that if defendant was guilty of simple negli- 
gence, it was liable for the damage sustained, 
whereas the jury should have been instructed 
that defendant was liable only if its acts 
were in wanton and reckless disregard of 
plaintiffs’ rights. The judgment was obvi- 
ously excessive. Plaintiffs had not visited 
their grandparents’ graves for forty years 
and had neglected to care for the cemetery. 
The remoteness of the kinship, coupled with 
the fact that none of the plaintiffs remem- 
bered their grandparents, created a first im- 
pression that the judgment was excessive. 
Judgment for plaintiffs was reversed and 
the cause remanded.—Codell Construction 
Company v. Miller et al. Kentucky Court 
of Appeals. May 13, 1947. 14 CCH NEctI- 
GENCE Cases 920. 

Howard, Mayo & Combs, Prestonsburg, Ken- 


tucky; Kit C. Elswick, Louisa, Kentucky, for 
Appellant. 


Cc. F. See, Jr., Louisa, Kentucky, for Ap- 
pellees. 


CURIOUS CHILD 
DROWNS IN PIT 


(OKLAHOMA) 


e@ Located on cotton gin premises 
Attractive nuisance 


Defendant owned and operated a cotton 
gin upon open and unfenced property. Lo- 
cated on the gin property was a pit filled 
with water and enclosed by a paling fence 
about four feet high, covered with lumber 
just above the ground level. The side of the 
pit was within three feet of the sidewalk. 


Near the pit were a large pile of sand, and 
the cab and part of the chassis of an old 
abandoned truck, where many children of 
the neighborhood congregated to play. Chil- 
dren also were attracted to the premises 
by other objects, such as the loading plat- 
form, bales of cotton, the seed house, ma- 
chinery, and pipe leading into the pit from 
the engine room. Plaintiff’s four and one- 
half-year-old child was playing with other 
children in the sand pile and old truck. 
After taking an imaginary ride in the old 
truck, plaintiff's son went around between 
the engine room and the pit and stepped 
through an opening in the fence onto a rot- 
ten board of the platform covering the pit. 
The board broke and the child fell into the 
pit and was drowned. 


“The pit itself presented an object of 
curiosity to a child: a floor or platform 
just above the surface of the ground with 
pipes extending up and through the floor 
and through the paling fence and on through 
the wall into the engine room; and a hole 
in the fence affording a temptation to go 
inside the fence to explore the situation 
and to play inside the small enclosure.” The 
court ruled that the attractive nuisance doc- 
trine definitely applied, and that defendant 
had permitted a dangerous condition to 
exist on premises where children were 
known to congregate and play. Judgment 
for plaintiff was affirmed.—Chickasha Cot- 
ton Oil Company v. Masingale. Oklahoma 
Supreme Court. Filed May 13, 1947. 14 
CCH NEGLIGENCE Cases 898, 

Butler & Rinehart, Oklahoma City, Oklahoma; 


Brown & Cund, Duncan, Oklahoma, for Plain- 
tiff in Error. 


Arthur J. Marmaduke, Duncan, Oklahoma, for 
Defendant in Error. 


ANESTHETICS EXPLODE 


(CALIFORNIA) 
e Patient’s eye injured 
Res ipsa loquitur 


Plaintiff was to undergo surgery for the 
removal of a wart and defective tonsils. 
Defendant doctor planned to remove the 
wart first. For this part of the operation 
the patient was anesthetized with nitrous 
oxide and oxygen, a noncombustible, non- 
explosive and noninflammable gas. He then 
intended to remove the tonsils after anes- 
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thetizing the patient with ether, a highly 
inflammable and explosive gas. Containers 
of both gases were in the operating room. 
The doctor had removed the wart with an 
electric needle and was cauterizing the 
wound with the needle when there was a 
“fash” and a “pop” about six inches above 
plaintiff's face, which resulted in injury to 
her eye. The doctor testified that at the 
time of the explosion the nitrous oxide and 
oxygen had been turned off and the ether 
had not yet been turned on. Neither he 
nor the anesthetist could account for the 
explosion. In an attempt to supply this 
information, a director of the anesthetic de- 
partment of the hospital was called as a 
witness. He testified that one probable ex- 
planation was the presence of some foreign, 
contaminating substance in one of the tanks. 


Plaintiff argued that under the res tpsa 
loquitur doctrine the burden was on defend- 
ants to explain the cause of the accident and 
as defendants had failed to offer a satisfactory 
explanation, the trial court should have di- 
rected a verdict for plaintiff. Plaintiff as- 
serted that it was not sufficient for defendants 
to testify as to what they did, even though 
from such evidence an inference that de- 
fendants had exercised due care was per- 
missible, but, in addition, defendants were 
required to offer evidence as to how the 
accident occurred. California courts have 
not adopted so-called shifting of the burden 
of proof in res ipsa cases. The California 
decisions are quite uniform in holding that 
the doctrine creates an inference or pre- 
sumption of negligence which has the legal 
effect of establishing a prima facie case. 
Under this theory the burden of proof is 
not on defendant, whose evidence need not 
preponderate over the evidence created by 
the inference. The weight to be given the 
inference of negligence and the weight of 
the rebutting testimony were questions for 
the jury, which impliedly found that the 
injury was not traceable to any lack of due 
care on the part of defendants. Judgment 
for defendants was affirmed.—Dierman v. 
Providence Hospital et al. California District 
Court of Appeal, First District, Division 
One. April 25, 1947. 14 CCH NEGLIGENCE 
CAsEs 893, 

Gladstein, Andersen, Resner, Sawyer & Edises, 
G. R. Andersen, for Appellant. 


Hoge, Pelton & Gunther, Johnson & Ricksen, 
for Respondents. 


DERANGED PATIENT 
SHOT BY POLICE 


(TENNESSEE) 
© Hospital’s liability 
Police summoned 
Unruly epileptic 


The deceased was taken to defendant hos- 
pital for treatment of epilepsy. His brother 
and father remained with him. Early in 
the morning the deceased became restless 
and unruly and entered the room of another 
patient, thus creating a disturbance, and 
then headed for the basement. After the 
deceased left his room his brother under- 
took to stop him. In the scuffle which 
ensued, the deceased bit his brother on the 
arm. Some one at the hospital telephoned 
the police department, and two policemen 
hurried to the scene. When the officers 
arrived, the father and brother who were 
stationed at the basement stairway, warned 
the policemen that the deceased was out of 
his mind and asked them not to hurt him. 
When the policemen entered the furnace 
room, the deceased picked up an old water 
pipe, struck one of the policemen and broke 
his arm. He then advanced on the second 
policeman, who told him to stop. The de- 
ceased, brandishing the pipe, continued to 
advance. When he reached a distance of 
about ten feet from the second policeman, 
the latter drew his gun and fired. The 
deceased was killed instantly. Suit was 
brought against the hospital, which denied 
liability on the grounds that it was a char- 
itable institution and was not liable for the 
negligence of its servants and agents, and 
further that the policemen were not its 
agents in the scuffle in which the deceased 
lost his life. The trial court dismissed the 
petition, but the appellate court reversed, 
holding that there was evidence of negli- 
gence on the part of the hospital. 


Examining both contentions, the higher 
court ruled that the hospital could not avail 
itself of the defense of immunity as a char- 
itable institution because its freedom from 
liability was limited to the protection of 


the trust property. But the second defense 
was meritorious. The police department is 
a governmental agency and, in the absence 
of a statute, is not liable for the manner in 
which its officers perform their duties. To 
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hold that every corporation which calls in 
the assistance of the police department for 
quieting disturbances and protecting life and 
property makes the police officers its agents, 
would seriously impair the usefulness of the 
police department and further the cause of 
violence. Defendant was a general hospital 
as distinguished from a mental hospital, and 
was justified in summoning the police. 
Judgment of the trial court was affirmed 
and that of the Court of Appeals reversed.— 
O’Quin, Admr. v. Baptist Memorial Hos- 
pital. Tennessee Supreme Court. May 3, 
1947. 14 CCH NEGLIGENCE Cases 882. 


W. C. Rodgers, Memphis, Tennessee, for 
Plaintiff. 


John W. McCall, McDonald & McDonald, Ed 
Kuhn, Memphis, Tennessee, for Defendant. 


ROLLING DOOR 
DROPS ON INVITEE 


(CALIFORNIA) 


@ Door stuck 
Shaking to dislodge 
Res ipsa loquitur 


Defendants Palmieri operated a wholesale 
and retail cleaning business on premises 
leased from defendant Donny. At the rear 
of the premises was a rolling door to which 
three iron bands were attached. On the 
ends of the bands were rollers, by which 
the door moved on an overhead iron bar. 
One evening the manager was unable to 
close the door and called plaintiff from his 
place of business across the street to assist 
her. The door rolled easily for six feet, but 
something caused it to stop. While plain- 
tiff was shaking the door with both hands 
in an effort to dislodge it, the door fell upon 
him. Plaintiff invoked the doctrine of res 
ipsa loquitur. The doctrine has three con- 
ditions: the accident must be of a kind that 
does not normally occur in the absence of 
negligence; it must be caused by an agency 
or instrumentality within the exclusive con- 
trol of defendant; and it must not be due to 
any voluntary action or contribution on the 
part of plaintiff. Two of these elements 
were not present. The door was not within 
the exclusive control of defendants, but was 
being operated by plaintiff; and the accident 
was due to the action of the plaintiff in 
forcefully shaking the door in his attempt 
to dislodge and close it. The rules pertain- 


ing to entrances and exits used by the pub- 
lic were not applicable to this door, which 
was used only by deliverymen and em. 
ployees. Judgment for defendants was af- 
firmed.—Sutera v. Palmieri et al. California 
District Court of Appeal, Second District, 
Division Two. April 28, 1947. 14 CCH 
NEGLIGENCE Cases 891. 


David A. Matlin, for Appellant. 


Runkle & Tilson, Rotchford, Downen & Chase. 
for Respondents. 


BOWLER SLIPS 
ON DRESSING ROOM FLOOR 


(MISSOURI) 


© Slippery wax 
Patron changing shoes 


Just before entering defendant’s bowling 
alley, plaintiff walked about one block ona 
wet sidewalk. After entering the alley she 
changed from her moderately high rubber- 
heeled street shoes to her bowling shoes, 
and engaged in a bowling game, for forty- 
five minutes. She then went to the ladies’ 
room, put on one street shoe, and, while 
standing on the foot wearing the street shoe 
and with the other foot poised in mid air, 
lost her balance and fell, injuring her arm. 
Plaintiff alleged that the floor of the ladies’ 
room was covered with wax or oil or other 
slippery substance, and that defendant had 
not warned her of the dangerous condition 
of the floor. 


Plaintiff, a housewife, had many times 
applied both liquid and paste wax to her 
floors. She could readily see all portions 
of the floor in the powder room, not only 
by natural outside lighting, but by two elec- 
tric lights. She commented to her friends 
that the floor looked clean, waxed and pol- 
ished. The wax appeared to be spread 
evenly, and there was no water upon the 
floor. It was her duty to be careful. Yet, 
seeing all this and having a background of 
experience with wax floors, she stood on 
one foot in a shoe with a rubber-capped 
heel in which she previously had walked on 
wet pavement, instead of leaning on some 
object for support or sitting down. Al- 
though it seemed likely that she fell as a 
result of her own negligence, the court was 
not required to pass upon this question 
since plaintiff had failed to show any negli- 
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gence on the part of defendant. Judgment 
for plaintiff was reversed.—Lenger v. Mod- 
ern Recreations, Inc. Springfield Court of 
Appeals, Missouri. April 30,1947. 14 CCH 
NEGLIGENCE CASES 827. 

Scott, Scott & Blair, Joplin, Missouri, for 
Appellant. 


Norman, Foulke & Warten, Joplin, Missouri, 
for Respondent. 


CONTRIBUTION 
BETWEEN TORTFEASORS 


(CONNECTICUT) 


e Exception to general rule 
Actual and constructive fault 
Open trap door in sidewalk 


A pedestrian who had fallen through an 
open trap door in a public sidewalk recov- 
ered from the lessees of the premises and 
from a produce dealer whose employees had 
opened the trap door to deliver produce to 
the lessees. The basis of the liability of 
the lessees was that as adjoining proprietors 
they were legally responsible for a condi- 
tion in the sidewalk intrinsically dangerous 
to travelers unless injury was guarded 
against, even though the trap door had been 
opened and was in the control of the em- 
ployees of the produce dealer. The insurer 
of the lessees paid one-half the amount of 
the judgment and then brought an action 
against the produce dealer to recover the 
sum it had paid. The trial court sustained 
the produce dealer’s demurrer to the com- 
plaint, on the ground that the complaint 
failed to allege facts sufficient to take the 
case out of the ordinary rule that there is 
no contribution between joint tortfeasors. 


The higher court reversed, pointing out 
that this rule is subject to definite limita- 


tions. “ ‘Where two parties are jointly lia- 
ble in respect to a tort, one of them for the 
reason that he is the actual wrongdoer, and 
the other for the reason that the tort con- 
stituted a violation of a positive duty, the 
latter is entitled to recover from the former 
the amount which he has been compelled 
to pay as damages for the injury. The 
rationale of this rule is that the latter party 
is chargeable merely with constructive fault 
and consequently is not in pari delicto with 
the former.’ The applicability of the rule is 
negatived wherever it appears that the party 


seeking indemnity was himself guilty of 
affirmative misconduct. Where the negli- 
gence of each of two defendants enters im- 
mediately and directly into the production 
of the accident, neither should have a right 
to contribution. Where, however, one of 
the defendants is in control of the situation 
and his negligence alone is the direct im- 
mediate cause of the injury and the other 
defendant does not know of the fault, has 
no reason to anticipate it and may reason- 
ably rely upon the former not to commit 
a wrong, it is only justice that the former 
should bear the burden of damages due to 
the injury. The complaint was drawn so 
as to allege the latter situation, and the 
demurrer should not have been sustained.” 
Judgment of the lower court was reversed 
and the cause remanded.—The Preferred 
Accident Insurance Company of New York 
v. Musante, Berman & Steinberg Company, 
Inc. Connecticut Supreme Court of Errors, 
New Haven County. May 13, 1947. 14 
CCH NEGLIicENcE CasEs 918. 

Joseph V. Fay, Jr., Harrison D. Schofield, 
for Plaintiff, Appellant. 


John J. Mezzanotte, William L. Hadden, Clar- 
ence A, Hadden, for Defendant, Appellee. 


FALL 
FROM HIGH DIVING BOARD 


(ARIZONA) 


e Playing game of “tag” 
Municipality’s liability 





The thirteen-year-old plaintiff, a skilled 
swimmer, was a member of the park swim- 
ming team and thoroughly at home on the 
high diving board of the swimming pool 
operated by defendant city. While playing 
a game of “tag” and scuffling with four 
older boys on the diving board, plaintiff was 
accidentally struck by one of her playmates, 
lost her balance, and fell to the cement 
deck of the pool below, breaking one arm 
at the wrist and the other at the elbow. 
Plaintiff charged the city with unskillfully 
constructing the high diving platform by 
providing no intervening network between 
the guard rail and platform to protect per- 
sons who might be thrown against the rail. 
She further asserted that the city negli- 
gently failed to have the guards regulate 
sufficiently the conduct of the children upon 
the diving platform. 
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The diving apparatus consisted of a metal 
tower supporting a high diving board. The 
board was reached by perpendicular metal 
ladder attached to the tower, and a guard 
rail made of two-inch metal piping stood 
three feet above the platform and_ sur- 
rounded three sides of the anchored end of 
the board. Plaintiff made no attempt to 
prove that this structure was hazardous for 
the purpose for which it was built, or that 
any of the customary safeguards had been 
omitted. This type of tower and guard 
rail is standard equipment of playground 
apparatus manufacturers and is used in pub- 
lic pools throughout the United States. 
Moreover, plaintiff's claim that she was 
thrown against the railing bespoke more of 
defective conduct than of defective equip- 
ment. Signs advised that the use of the 
diving board was at the patron’s risk; that 
loafing or scuffling was not allowed; and 
that not more than three persons were to 
be on the platform at any one time. Plain- 
tiff had been repeatedly warned not to play 
“tag” on the high diving board, the last 
warning having been given just fifteen min- 
utes before her fall. It was crystal clear 
that plaintiff had only herself to blame. 
Judgment for plaintiff was reversed.—City 
of Phoenix v. Anderson et al. Arizona Su- 
preme Court. May 6, 1947. 14 CCH NEGLI- 
GENCE CASES 885. 

Jack Choisser, City Attorney; William C. 
Fields, Assistant City Attorney, for Appellant. 

V. L. Hash, Phoenix, Arizona, for Appellee. 


PASSENGER FALLS 
FROM CROWDED STREETCAR 


(CALIFORNIA) 


e Car stopped at intersection 
Res ipsa loquitur 


A woman screamed, and the streetcar 
conductor turned to see plaintiff lying in the 
road face down. The car had stopped at an 
intersection, and plaintiff, who had been 
standing in the front part of the crowded 
car, pushed his way to the bottom step. 
While on the bottom step and not holding 
on to anything, plaintiff lost his balance and 
fell to the street. He was not bumped or 
pushed as he endeavored to get off the car, 
nor was the car moved from the time it 
stopped until after the accident. The steps 
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of the car were dry and free from foreign 
matter. The evidence was sufficient to sup- 
port a finding that defendant had not been 
negligent. Since the accident was not due 
to defendant’s negligence, it was immaterial 
whether or not the trial court’s finding as 
to plaintiff's contributory negligence was 
supported by the evidence. Where a plain- 
tiff’s complaint gives an explanation of the 
cause of the accident, the doctrine of res 
ipsa loquitur does not apply. In this in- 
stance plaintiff alleged that the cause of his 
injury was the starting of the car while he 
was still in the act of alighting. Judgment 
for defendant was affirmed.—Pellegrino y, 
Los Angeles Transit Lines. California Dis- 
trict Court of Appeal, Second District. 
Division Two. April 10, 1947. 14 CCH 
NEGLIGENCE CASEs 866. 

Vetran Ricca, Nathan Newby, for Appellant. 

Gibson, Dunn & Crutcher, for Respondent. 


DENTIST SLASHES ANTRUM 


(MONTANA) 


e@ Negligent extraction and treatment 
Chronic sinus infection resulting 


Plaintiff experienced a toothache when a 
small cavity, just large enough to admit a 
small needle, developed in his upper left 
second molar. On the following morning 
plaintiff visited defendant, who took X-rays 
of the tooth and advised that it be pulled. 
During the extraction the tooth was broken 
off even with the gum line, leaving three 
roots still imbedded in the jaw. To remove 
the roots, defendant made an incision in the 
gum and cut the bone and gum away from 
the roots far enough to get hold of them 
with an “elevator,” an instrument about six 
inches in length with a handle at one end 
and a straight shank which comes to a 
point. While the roots were being removed, 
a hole was made in the floor of plaintiff's 
antrum, and a piece of the floor of the an- 
trum came out with the roots. A special 
packing was inserted. Plaintiff had pro- 
ceeded just three blocks from defendant's 
office toward his home when he became 
deaf in both ears and blood gushed from 
his mouth and nose. Further packing was 
done by a physician, who succeeded in stop- 
ping the hemorrhage. Plaintiff was ordered 
to bed, where he remained continuously for 
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more than a month. All three packs in- 
serted by the physician were removed the 
following day. But three days later plain- 
tif became aware of a foreign substance in 
his mouth. His wife discovered that it was 
agray plug. She phoned defendant dentist, 
who assured her that it was a special pack 
he had inserted that would be absorbed in 
the blood stream and that did not have to be 
removed. A week later infection developed, 
which gradually grew worse and more 
chronic. 


The court thought the evidence ample to 
support findings that defendant had been 
negligent in employing an “elevator” to ex- 
tract the roots of the tooth; in failing to 
render diligent and immediate attention to 
plaintiff when summoned by the latter’s 
wife, after having made a hole in the floor 
of plaintiff's antrum and injured the jaw 
bone, from which slivers of bone were re- 
moved four months later; in permitting the 
pack to remain in the cavity long enough 
to start an infection; and in advising that 
removal of the pack was not necessary. 
The fifty-five-year-old plaintiff was disfig- 
ured in his left cheek; the hearing in his 
left ear was impaired, and the sight of his 
left eve had decreased. His left jaw bone 
was deteriorated, and a chronic infection of 
the sinus developed, producing a poison in 
his system with resulting arthritis. No 
longer able to engage in his dry cleaning 
business, plaintiff had lost over $5,000 in 
earnings. The court could not conclude that 
a judgment of $12,500 was excessive, and 
judgment for plaintiff was affirmed.—Dona- 
than v. McConnell. Montana Supreme 
Court. May 21, 1947. 14 CCH NEGLIGENCE 
Cases 950. 

Jardine, Chase & Stephenson, Great Falls, 


Montana; Walchli & Korn, Merrit N. Warden, 
Kalispell, Montana, for Defendant, Appellant. 
George E, Hurd, Great Falls, Montana; James 


B. O'Flynn, Kalispell, Montana, for Plaintiff, 
Respondent. 


PATIENT'S LEG BURNED 


(NEVADA) 


® Hospital’s, doctor’s liability 
Res ipsa loquitur 


Plaintiff’s leg was normal at the time she 
entered the hospital for delivery of her child. 
When she regained consciousness, she im- 


soviet iy 
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mediately felt a pain in her left leg and 
complained to the nurse, who applied a 
bandage. The leg was red over an area ap- 
proximately from the back of her knee down 
to her ankle. Five or six days later the 
condition became worse, and blisters ap- 
peared. By the time she was dismissed 
from the hospital, the leg had turned purple 
in color and was numb. She returned to the 
hospital each day for treatment; and al- 
though she constantly inquired as to the 
cause of her condition, she received no 
answer. The leg now looked like raw ham- 
burger; the skin started to die in spots and 
became gangrenous; considerable pus drained 
from the wound. Finally plaintiff consulted 
a skin specialist. After five months’ treat- 
ment the area responded to the treatment 
and became covered with new skin, but 
plaintiff had a permanent scar. 


Two hot water bottles had been placed in 
plaintiff’s hospital bed to warm it for her 
return from the delivery room. While she 
was still unconscious and glucose was being 
administered intravenously, she began to 
move and moan. The nurses asked her hus- 
band to try to keep her quiet. Her left leg 
became uncovered, and he observed a large 
red area, to which he called the nurse’s at- 
tention. She examined the area and band- 
aged it, and removed a hot water bottle from 
the bed. Later another nurse removed an- 
other hot water bottle from the bed. The 
coverings wrapped and pinned on the bottles 
had come off one of them. 


The doctrine of res ipsa loquitur was prop- 
erly applied. The obligation of the hospital 
to protect plaintiff was violated by the use 
of an instrumentality which produced the 
painful results evident when she came out 
from the influence of the anesthetic. Proof 
of the accident carried with it the presump- 
tion of negligence, whether the liability was 
ascribed to the carelessness of experienced 
nurses or to the negligence of the hospital 
in selecting nurses who were not competent. 
Judgment for plaintiff was affirmed.—Las 
Vegas Hospital Association, Inc. et al. v. 
Gaffney. Nevada Supreme Court. Filed 
May 7, 1947. 14 CCH NEGLIGENCE CASES 
868. 

Morse & Graves, Las Vegas, Nevada, for Ap- 
pellants. 


John G. Cope, Las Vegas, 
spondent. 


Nevada, for Re- 
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“CAN'T REMEMBER"’ 
BEING HIT BY STREETCAR 


(CALIFORNIA) 


e@ Loss of memory 
Presumption of due care 
Testimony of adverse witness 


Plaintiff had a bottle of beer with his 
evening meal, went to the library, where 
he spent several hours reading, and then 
started to walk to his hotel. He described 
his route with some clarity up to the time 
he arrived at Steiner and Geary Streets. 
From this point on his memory failed, and 
he testified: “I cannot just remember ex- 
actly ... As far as I can remember... I 
walked down Steiner and got as far as the 
curb, and I looked both ways before I go 
to cross the street. And I did not hear 
anything. ... Two months later I woke up 
unconscious in the hospital.” On cross-ex- 
amination he testified that he had no recol- 
lection of the streetcar’s hitting him. The 
motorman testified that it was a clear night; 
that he could see an object at least 200 feet 
down the track; that he first saw plaintiff 
about 100 feet in front of the car. At this 
time plaintiff was standing on another track 
facing the oncoming streetcar. The motor- 
man did not ring his bell or slow down, but 
continued at full speed. When the street- 
car was fifteen feet from plaintiff, the latter 
lurched forward. The motorman immedi- 
ately applied his brakes, but the left front 
of the car came into contact with the side 
of plaintiff’s body. The trial court directed 
a verdict for defendants. 


The court thought there could be no rea- 
sonable doubt that in granting the directed 
verdict the trial court had invaded the 
province of the jury. There was ample evi- 
dence from which the jury could have found 
that defendants were negligent. The jury 
could have found that the motorman had 
violated company rules which required that 
a car be run slowly while passing pedes- 
trians near the tracks and that the gong be 
sounded repeatedly when approaching pe- 
destrians near the tracks. Moreover, re- 
gardless of the rules, it could not be held 
that the action of the motorman in proceed- 
ing at full speed and failing to ring his gong 
after seeing plaintiff standing only five feet 
from his tracks was the exercise of due 


care as a matter of law. His loss of memory 
just prior to the accident entitled plaintiff 
to the benefit of the presumption that he 
was exercising due care; testimony of the 
motorman, who was called as an adverse 
witness, could not be weighed, as a matter 
of law, against the presumption. The trial 
court erred in determining that plaintiff was 
guilty of contributory negligence as a mat- 
ter of law. Even if plaintiff were contribu- 
torily negligent, the jury could have found 
that the motorman had the last clear chance 
to avoid the accident. Judgment of the 
lower court was reversed.—Simon y. City 
and County of San Francisco et al. Cali- 
fornia District Court of Appeal, First Dis- 
trict, Division One. May 9, 1947. 14 CCH 
NEGLIGENCE CAseEs 989. 

Melvin M. Belli, Guernsey Carson, L. Barbara 
Berry, for Appellant. 


John J, O'Toole, City Attorney, Thomas C. 
Ryan, A, Dal Thomson, Deputy City Attorney, 
for Respondents. 


AUTO LIFT DROPS 
ON GARAGE PATRON 


(ILLINOIS) 


@ Shortage of oil in tank 
Lessor’s v. lessee’s liability 


Plaintiff drove his automobile onto the 
hydraulic auto lift at the filling station owned 
by defendant oil company and leased to de- 
fendant Fraser. Plaintiff was greasing his 
own car because Fraser was busy with other 
customers. Fraser gave plaintiff an iron 
handle or lever to raise the lift, and told him 
that because of the shortage of help, he 
would have to do the work himself. Plain- 
tiff took the grease gun and went to work on 
his car. About ten minutes later the lift 
suddenly dropped, knocking plaintiff to his 
knees, unconscious. Thirty-nine years old, 
plaintiff was completely paralyzed from the 
hips down and required constant medical 
and nursing care. The trial court found in 
favor of the lessee and against the lessor in 
the sum of $100,000. 


There was expert testimony that the lift 
would descend rapidly if there was insuff- 
cient oil in the system or a slight leak in the 
packing. It had been thirteen months prior 
to the mishap since oil had been added to the 
lift. A monthly or bimonthly inspection of 
the oil level is necessary from the standpoint 
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of safety, and no such inspection was ever 
made. The evidence warranted the jury’s 
finding that the shortage of oil in the lift 
was the proximate cause of the injury. 


The lift was part of the equipment leased 
to Fraser, an independent contractor. The 
court could not agree with plaintiff’s con- 
tention that the shortage of oil in the lift 
constituted a latent defect for which the 
lessor was responsible. An automobile lift 
is a common instrumentality in all garages 
and filling stations. Fraser. knew how to fill 
the lift and where to place the oil. The 
lessor had never furnished oil for the lift 
and could not compel Fraser to buy any oil. 
It was Fraser’s responsibility to see that 
there was sufficient oil in the lift. The trial 
court should have directed a verdict for the 
lessor, and judgment of the lower court was 
reversed.—Elbers v. Standard Oil Company. 
Illinois Appellate Court, First District. 
May 7, 1947. Released May 22, 1947. 14 
CCH NEGLIGENCE CAsEs 941. 

Hubbard, Barker & Rice, for Defendant, Ap- 
pellant. 


Augenstine J. Bowe, William J. Bowe, John 
D. Cassey, for Plaintiff, Appellee. 


ROOF-WALKING LANDLORD 





(OKLAHOMA) 


© Negligent repairs 
Tenant’s property damaged 
Loss of business income 


Shortly after moving into the premises, 
plaintiff called defendant’s attention to damp- 
ness on the ceiling of a second-floor room. 
Defendant agreed to make repairs and ap- 
plied a liquid preparation to places on the 
roof where there appeared to be leaks. The 
composition roofing was old and brittle and 
easily broken when walked upon. Subse- 
quently, rains caused leakage and damage in 
other rooms. When this was called to de- 
fendant’s attention he attempted further re- 
pairs, the final effort being made by a roofing 
company, which cemented strips over the 
seams. However, the roof continued to leak 
to such an extent that the second-floor rooms 
became unfit for use and human occupancy, 
and plaintiff was forced to remove all patients 
from that floor. On the advice of their 
doctors some of the patients left the home. 
Plaintiff was able to keep others, but only 
by placing them in rooms with other patients 


f 


NEGLIGENCE (Other 
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at a reduced rate, thus decreasing the in- 
come from her business. 


Seeking recovery for destruction of per- 
sonal property and loss of revenue, plaintiff 
alleged that defendant had been negligent 
in failing to use proper materials and skill in 
his effort to repair the roof, and that by care- 
lessly walking over the roof at different times 
when he had tried to make repairs himself, he 
had loosened and broken the roofing, causing it 
to leak even more. Defendant argued that 
the statutory remedy given tenants under 
41 O. S. 1941, Sections 31 and 33, is exclu- 
sive and that in the absence of fraud, deceit 
or misrepresentation on the part of the 
landlord, plaintiff has no remedy other than 
to repair at the landlord’s expense or move 
from the premises. This was not the case 
because the action was brought to recover 
for negligence in attempting to make repairs, 
which negligence resulted in damage to 
plaintiff. Where the landlord is under no 
duty to make repairs but undertakes to make 
them gratuitously, he is liable for his negli- 
gence in making the repairs. Judgment for 
plaintiff was affirmed.—Buck v. Miller. 
Oklahoma Supreme Court. May 27, 1947. 
14 CCH NEGLiceNce Cases 1013. 

G. Earl Shaffer, O. C. Essman, Tulsa, Okla- 
homa, for Plaintiff in Error. 


Frank Hickman, Tulsa, Oklahoma, for De- 
fendant in Error. 


CHILD'S BODY 
FOUND IN PIT OF WATER 


(TEXAS) 


@ Subdivision owner’s liability 
Attractive nuisance 


Defendant owned a sixty-acre tract of land, 
which was subdivided into lots for sale as 
homesites. Of some fifty families living in 
the subdivision, about forty had small chil- 
dren. A large hole was excavated on one of 
the lots, and defendant used the dirt to grade 
the roads and streets in the subdivision. 
The hole remained full of muddy water to 
a depth of about six feet. Children were 
accustomed to play about this hole, and it 
was referred to in the neighborhood as the 
swimming hole although it was not used for 
this purpose. Searching parties found the 
body of plaintiff’s five-year-old son in the 
water on the bottom of the pit. His clothes 
were on the ground near a bush. Plaintiff 
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charged that the pit made the premises 
especially attractive to children. He alleged 
negligence on the part of defendant in creat- 
ing a hole deep and dangerous to children of 
tender years at a location which he knew, or 
should have known, was used as a play- 
ground for children; negligence in failing to 
enclose the hole by a fence or other safe- 
guard; and negligence in failing and refusing 
to fill the pit within a reasonable time. 


The court was in complete agreement with 
the finding of the jury that defendant had 
permitted an unguarded, unused and aban- 
doned pit of water, deep and dangerous, in 
no manner useful to him or to anyone else, 
to remain on his premises in the midst of a 
group of homes which contained many small 
children. The surroundings of the pit made 
it unusually attractive to small children for 
use as a swimming hole. Enclosing, drain- 
ing or filling the pit could have been ac- 
complished with small trouble or expense 
and without any impairment of the use of the 
property by defendant. However, the court 
believed the award of $15,000 damages was 
excessive and that an award of over $6,000 
should not be permitted to stand. Judg- 
ment for plaintiff was affirmed upon condi- 
tion of remittitur.—Banker v. McLaughlin. 
Texas Court of Civil Appeals, Beaumont. 
February 20, 1947. Rehearing denied, March 
27, 1947. 14 CCH NEGLIGENCE Cases 979. 

Smith, Smith & Levy, Gilbert Building, Beau- 


mont, Texas; Homer E. Stephenson, Orange, 
Texas; A. H. Boyd, Alto, Texas, for Appellant. 


Cecil & Keith, Perlstein Building, Beaumont, 
Texas, for Appellee. 


TIMBER 


(NORTH CAROLINA) 
@ Child injured 
Timber falling from pile 
Stacked on railroad platform 


Between its tracks and an adjoining road 
defendant railroad maintained a platform 
on which it piled timbers and crossties for 
use in its business. On the day in question 
a pile of used trestle timbers had been placed 
on the platform. Some were worn or de- 
cayed at the edges and contained protruding 
bolts. Some were piled with the narrow 
rather than the wider side down. Accord- 
ing to defendant, the pieces were piled as 
well as they could be packed with the bolts 


in some of them. The pile sloped a little. 
Children had been observed playing on the 
piles of lumber from time to time. A six- 
year-old child climbed upon the platform 
and was standing there when one of the 
timbers rolled on his foot and crushed his 
toe. Plaintiff’s suit against the railroad was 
not bottomed on the attractive nuisance doc- 
trine, but on negligence in that maintenance 
of a pile of bridge timbers on a platform on 
defendant’s right-of-way adjoining an open 
road, coupled with defendant’s knowledge 
of the children’s habit of playing on these 
piles, imposed upon defendant the duty to 
guard against injury to such children. 


The evidence did not disclose that the 
pile of bridge timbers was inherently dan- 
gerous or that it was so attractive or allur- 
ing to children as to impose upon defendant 
the duty to anticipate and guard against 
their efforts to play on and about it. Nor 
did the court think the evidence was suf- 
ficient to impute actionable negligence to 
defendant from the manner in which the 
timbers were piled. The timbers were on 
defendant’s right-of-way, on a platform 
erected for that purpose, and apparently 
piled in no unusual way. The injury was 
not one which reasonably should have been 
anticipated and guarded against by defend- 
ant. Judgment for defendant was affirmed. 
—Boyette, etc. v. Atlantic Coast Line Rail- 
road Company. North Carolina Supreme 
Court. May 2, 1947. 14 CCH NEGLIGENCE 
Cases 978. 

Varser, McIntyre & Henry, for Plaintiff, Ap- 
pellant. 


Poisson, Campbell & Marshall, E. K. Proctor, 
for Defendant, Appellee. 


PATRON SLIPS ON POPCORN 


(LOUISIANA) 


© Sloping terrazzo floor 
Theatre owner’s liability 


Emerging from defendant’s theatre, plain- 
tiff slipped on a piece of popcorn on the 
floor of the arcade near the popcorn ma- 
chine. The floor was constructed of ter- 
razzo, which was separated into a pattern 
by brass strips. Plaintiff contended that 
the popcorn on the smooth terrazzo floor 
constituted a hazard to theatre patrons trav- 
ersing the floor. It was argued that de- 
fendant had been negligent in maintaining 
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the floor without the use of an abrasive sub- 
stance. The testimony showed that terrazzo 
is a common and ordinary type of paving in 
arcades, entranceways, stores and sidewalks, 
and that no abrasive or non-slip material is 
customary or necessary on a level surface 
or one inclining as slightly (one inch) as 
the floor in the theatre arcade. Moreover, 
there was no evidence that any of the the- 
atre employees were at fault or that the 
popcorn was on the floor long enough for 
the theatre to know of its presence. The 
testimony showed that defendant employed 
several porters and maids who walked 
through the arcade every ten minutes to 
pick up trash, cigarette butts or debris, The 
operator seemed to use reasonable care to 
keep the premises safe, and the law re- 
quires of it nothing beyond that. Judgment 
for plaintiff was reversed and the complaint 
dismissed.—Boucher v. Paramount-Richards 
Theatres, Inc. et al. Louisiana Court of 
Appeal, Parish of Orleans. April 21, 1947. 
14 CCH NEcLIcENcE CAsEs 786. 

Felix O. Rousset, Tiche & Tiche, Samuel I. 


Rosenberg, Bernard Tiche, Jr., for Plaintiff, 
Appellee. 


Rosen, Kammer, Wolff, Hopkins & Burke, for 
Defendants, Appellants. 


GASOLINE SOLD AS KEROSENE 


(SOUTH CAROLINA) 


e Explosion 

Vendor’s liability 
Plaintiff's brother drove to defendant’s 
grocery store to purchase kerosene and 
groceries. Upon arriving at the store, he 
placed his empty five-gallon kerosene can 
on the ground outside the store between 
the gasoline tank and kerosene oil tank. 
He then entered the store and gave his 
order for groceries and kerosene to defend- 
ant, who personally waited upon him. When 
plaintiff went outside, he found the can filled 
and in approximately the same _ position. 
The next morning plaintiff’s brother under- 
took to kindle a fire in a basket grate in the 


open fireplace. He placed some kindling 
and coal in the grate and poured fluid from 
the kerosene can on one end of the kindling. 
A lighted match was applied, and the kindling 
blazed just enough to start the fire. About 
this time plaintiff entered the room from 
the yard, leaving the door open, and ap- 
proached the fireplace to obtain a light for 
his cigarette. Plaintiff’s brother again lifted 
the can to pour fluid on the other end of 
the kindling; but before he could get the 
spout near the grate, the fumes ignited and 
the fluid exploded. In a very few minutes 
the house and its contents were destroyed 
by fire. Plaintiff’s brother died as a result 
of burns, and plaintiff’s leg was so severely 
burned that it had to be amputated near 
the hip. 


The odor of gasoline was detected imme- 
diately after the explosion. This was the 
first indication that defendant had filled the 
can with gasoline instead of kerosene. De- 
fendant contended that the evidence showed 
undisputedly that the explosion would have 
occurred if the can had contained kerosene 
instead of gasoline, and that the act of 
plaintiff’s brother, who undertook to kindle 
the fire, was an independent intervening 
cause. The court could not say as a matter 
of law that the use of kerosene in starting 
a fire in a fireplace grate constituted negli- 
gence per se. It might or might not cause 
an explosion, depending upon the manner in 
which it was used. The use of kerosene in 
kindling fires is too common and well known 
to warrant the assumption that a person, 
using reasonable care, cannot employ that 
agency without being chargeable with neg- 
ligence or contributory negligence. Judg- 
ment for plaintiff was affirmed—Bradley v. 
Fowler. South Carolina Supreme Court. 
Filed April 77 1947. 14 CCH NEGLIGENCE 
CAsEs 928. 

Whiteside & Taylor, Osborne, Butler & Moore, 
Spartanburg, South Carolina, for Appellant. 


R. A. Hannon, Sam R. Watt, Spartanburg, 
South Carolina, for Respondent. 
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Hayride Passenger Insurance 


A new Wisconsin law requires persons engaged in furnishing hayrack or 
sleigh rides, in counties containing cities of the first or second class, to furnish 
personal liability insurance for passengers with $10,000/$50,000 minimum limits. 
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